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I. INTRODUCTION 
 

The potential involvement of President Clinton with matters in criminal referral C-0004 

raised questions about the proper handling of the referral by the Department of Justice.  The referral 

identified him and Mrs. Clinton as potential witnesses to the alleged criminal conduct relating to 

Madison Guaranty by Jim McDougal. 

The delay in full consideration of the referral between September 1992 and the ultimate 

appointment of a regulatory independent counsel in January 1994 required investigation of 

whether any action during that time was intended to prevent full examination of the conduct 

alleged in the referral.  Whether before or after the 1992 election of President Clinton, any action 

that had the effect of delaying or impeding the investigation could raise the question of whether 

anyone in the Department of Justice unlawfully obstructed the investigation in violation of 18 

U.S.C. § 1505. 

This investigation examined the conduct and motives of Department of Justice officials in 

a position to influence the handling of the referral.  These officials included President Bush's 

U.S. Attorney in Little Rock, President Clinton's subsequent appointee as the U.S. Attorney, and 

officials at the Department of Justice headquarters in Washington D.C. both at the end of the 

Bush Administration and during the first year of the Clinton Administration.  

II. FINDINGS 

 The Independent Counsel concluded the evidence was insufficient to prove that any 

Department of Justice official obstructed justice by engaging in conduct intended to delay or 

impede the investigation of the RTC's criminal referral C-0004.  There were numerous delays in 
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the handling of the referral -- in part the result of attempts to consider the political sensitivity 

created by the presence of a named Presidential candidate (and subsequently, President) as a 

witness, and in part the result of the transition to a new U.S. Attorney and Department of Justice. 

 The Independent Counsel concluded, however, the evidence surrounding the delays failed to 

substantiate that any of the delays were the result of corrupt intent.  Accordingly, the Independent 

Counsel determined that no prosecutions were warranted.  

III. FACTUAL SUMMARY 

A. Handling of Criminal Referral No. C-0004 before Election Day, November 3, 1992. 

1. Early Notification to FBI-Little Rock about C-0004. 

Supervisory Special Agent Steve Irons of the FBI Little Rock field office first learned 

about Whitewater Development from a March 1992 New York Times article.1  The article 

mentioned the McDougal-Clinton business partnership in the Whitewater Development 

Corporation ("Whitewater Development") and the failure of Madison Guaranty Savings & Loan.2 

 About two weeks after the article appeared, Jean Lewis, an RTC Investigator with the RTC's 

Kansas City office, contacted the FBI in Little Rock and said she was traveling to Little Rock to 

review Madison Guaranty records and wanted to meet with the FBI agent who worked on the 

                                                 

1  Irons 2/14/95 Int. at 1; Jeff Gerth, Clinton Joined S&L Operator in an Ozark Real- 
Estate Venture, N.Y. Times, Mar. 8, 1992, Section 1, at 1. 

2  Irons 2/14/95 Int. at 1; Jeff Gerth, Clinton Joined S&L Operator in an Ozark Real- 
Estate Venture, N.Y. Times, Mar. 8, 1992, Section 1, at 1. 
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Bureau's previous investigation of the thrift.3   

Irons asked Lewis why Madison Guaranty was being examined a second time.4  She 

replied that she was told by her supervisor to target Madison Guaranty, and that she was pulled 

off other investigations.5 

Irons called Clark Walton, Lewis's immediate supervisor in Tulsa, and asked if the RTC 

was looking at Madison Guaranty.6  Walton said they were and told Irons there would probably 

be a referral.7  Irons told Walton the reason for his question was that he was trying to allocate 

                                                 

3  Irons 2/14/95 Int. at 1.  Irons already had focused the FBI's Arkansas investigative 
efforts on failed savings and loans.  The two primary investigations he identified involved First 
Federal Savings & Loan and Savers Savings & Loan, considered priority investigations because 
of the amount of losses they suffered, the dates of their failures, and the fact that neither had been 
the subject of prior investigations. Id. at 1-2.  By October1992, the FBI in Little Rock estimated 
that First Federal Savings suffered a loss of $900 million and Savers a loss of $650 million.  The 
loss to Madison Guaranty at that time was estimated as $47.7 million.  See Teletype from FBI 
Little Rock to Director FBI re: James B. McDougal, et al; unsub(s), Madison Guaranty Savings 
and Loan, Little Rock, Arkansas at 3 (Oct. 16, 1992) (Doc. No. JME-00000023).  Madison 
Guaranty was not a top priority because the loss was comparatively modest, and it was previously 
investigated.  Irons 2/14/95 Int. at 2.   

4  Irons 2/14/95 Int. at 2. 
5  Id. Lewis testified that Madison Guaranty was on the RTC's list of Arkansas 

institutions to be investigated, but an examination was not actually initiated until the Gerth piece 
appeared in The New York Times on March 8.  "[V]irtually within th[e] week" the article 
appeared, Lewis was sent to Little Rock to examine Madison Guaranty records to determine 
whether Whitewater Development had caused a loss to the thrift or received funds it was not 
entitled to get.  Lewis 5/18/95 GJ at 8-12.   

6   Irons 2/14/95 Int. at 2.  Irons said his conversation with Walton took place within two 
weeks of his discussion with Lewis.  Id. 

7   Id. 
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resources for other major investigations.8  Walton said the FBI in Little Rock should expect a 

referral on Madison Guaranty soon.9   

At some point in May, June, or July 1992, Lee Walters, one of the agents on Irons's 

squad, told Irons that the U.S. Attorney's Office in Little Rock ("USAO-EDAR") knew about the 

RTC's interest in Madison Guaranty.10  Irons had not mentioned the subject to USAO-EDAR, and 

assumed Lewis contacted that office.11  In mid-August 1992, Lewis called Irons and told him she 

had an August 31 deadline to finish the referral.12 

Irons thought FBI Headquarters in Washington was first provided with background on the 

upcoming Madison Guaranty criminal referral in an "airtel" that Irons wrote dated August 26, 

1992.13  Irons said FBI policy then required field offices to wait until the RTC sent the criminal 

referral about a failed thrift before opening a fraud investigation.14  Irons discussed then-current 

                                                 

8  Id. 
9  Id. 
10  Id. 
11  Id. 
12  Id. 
13   Airtel from Little Rock to FBI Headquarters  (Aug. 26, 1992) (Doc. Nos. JME-

00000498 through 502).  Depending on the importance of a matter, communications with FBIHQ 
could be either by call, airtel or teletype.  Pettus 6/6/95 GJ at 15.  An airtel was the lowest 
priority.  Id. at 15-16.  The August 26 airtel was referenced shortly thereafter in a teletype sent 
from FBI-Little Rock to FBIHQ.  See Teletype sent from FBI-Little Rock to FBIHQ (Oct. 7, 
1992) (Doc. No. TTK 00000005).   

14   Irons 2/14/95 Int. at 3. 
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and predicted use of resources for financial institution fraud cases.15  In doing so, Irons included 

what he learned from Lewis about the anticipated referral involving the Clintons.16   

2. RTC Criminal Referral C-0004 Arrives in Little Rock. 

Madison Guaranty Criminal Referral C-0004 ("C-0004" or the "Referral") arrived at the 

FBI Little Rock field office and USAO-EDAR September 2, 1992,17 sent from the RTC's Kansas 

City office the day before.18   

C-0004 alleged various crimes at Madison Guaranty, including check kiting and self-

dealing.19  The referral identified James and Susan McDougal and Lisa Aunspaugh as suspects.  

Witnesses listed included Governor Clinton, Hillary Rodham Clinton, Lieutenant Governor Jim 

                                                 

15   Airtel from Little Rock to FBI Headquarters (Aug. 26, 1992) (Doc. Nos. JME-
00000500 through 01) 

16   Id. (Doc. No. JME-00000499). 
17   Irons 2/14/95 Int. at 3; Dodson 5/23/95 GJ at 14-15.  Irons may have had general 

conversations with Charles A. ("Chuck") Banks, the United States Attorney for the Eastern 
District of Arkansas, in which Irons may have mentioned the referral was coming.  Irons 2/14/95 
Int. at 3.  Banks said that he first learned about the referral when Mac Dodson, his First Assistant, 
mentioned that he had received a criminal referral from RTC Investigator Lewis, or had received 
a telephone call from her on that subject.  Banks 2/14/95 Int. at 1.  Banks testified he was "almost 
sure" he did not hear about the referral before its receipt in his office, because he remembered 
Dodson saying, "We just got a referral in here, another referral on McDougal."  Banks 5/23/95 
GJ at 25-26.  Dodson testified that he first learned of the referral in September 1992 when it was 
received in the USAO-EDAR.  Dodson 5/23/95 GJ at 13-14.  

18   Letter from L. Richard Iorio, Field Investigation Officer, Resolution Trust 
Corporation, to The Honorable Charles A Banks, United States Attorney, Eastern District of 
Arkansas (Sept. 1, 1992) (Doc. No. 006642).  In July 1992, after the time of Irons's March 1992 
conversations with Lewis, the RTC's Tulsa office was closed and its personnel and records 
transferred to the RTC's Kansas City office.  See Lewis 4/4 -5/94 Fiske Int. at 3-4; Iorio 4/12/94 
Fiske Int. at 2. 
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Guy Tucker, Stephen A. Smith, and Greg Young.20 

At the FBI, Irons made a copy of the referral for Special Agent in Charge ("SAC") Don 

Pettus.21  Don Whitehead, FBI-Little Rock's Assistant Special Agent in Charge ("ASAC"), was 

also told about C-0004.22  Approximately 300 exhibits were included with the referral to USAO-

EDAR; the FBI in Little Rock did not receive them.23  Within a couple of days of receiving the 

referral Irons spoke with the U.S. Attorney, Charles Banks, who said he did not want any 

investigative action taken until he discussed the referral with FBI management.24 

Irons asked Pettus if FBIHQ should be notified.25  Pettus told Irons to keep quiet about the 

referral, and that Pettus would handle it.26  Irons knew that Pettus thought there was little merit to 

the referral.27   

Once the referral was received at FBI-Little Rock, a decision had to be made whether to 

open a case.  Once a case was opened, it would be logged into a computer system accessible to 

                                                                                                                                                             

19   Faxed first page to RTC Crim. Ref. No. C-0004 (Oct. 6, 1992) (Doc. No. 0000643). 
20   RTC Crim. Ref. No. C-0004 (Aug. 31, 1992) (Doc. Nos. 006643 through 62). 
21   Irons 2/14/95 Int. at 3.  Pettus recalled the referral arriving at the Little Rock office, 

and was sure he perused it.  He became knowledgeable about the case through reading the 
referral and/or through briefings by Irons.  Pettus 5/10/95 Int. at 1.   

22   Whitehead 3/1/95 Int. at 1.  Whitehead believed he read the referral; he recalled Irons 
saying that it might have check kiting possibilities about McDougal, but additional work would 
have to be done to justify opening a new investigation.  Id.   

23   Irons 2/14/95 Int. at 3; Banks 5/23/95 GJ at 34. 
24   Irons 2/14/95 Int. at 4. 
25   Irons 6/16/95 Int. at 1-2. 
26   Id. at 2. 
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officials at the Department of Justice.28  Irons also thought the information would be accessible to 

Congress.29  Normally the FBI automatically opened a case for an RTC referral, but because of C-

0004's sensitivity, it called for special handling.30 

Pettus did not want to investigate C-0004 unless he had a commitment from the U.S. 

Attorney in Little Rock.31  Pettus agreed with the U.S. Attorney that no overt investigation would 

be conducted until after the presidential election.32 

Whitehead recalled that Pettus's view was that if a case was opened immediately, there 

might be leaks about it from the RTC, forcing FBI-Little Rock to respond to inquiries by "neither 

confirm[ing nor] deny[ing]" an ongoing investigation.33   

                                                                                                                                                             

27   Id. 
28   Id. 
29   Id.  Irons recalled receiving calls from congressional staffers asking about the status 

of other investigations involving government fraud.  Id. 
30   Id.  Irons said there were several factors militating against opening a case when the 

referral was received.  See Irons 5/21/96 GJ at 38-41.  One was FBI policy to refrain from action 
before an election that might influence it.  Id. at 38.  Irons testified that the FBI reviewed the 
referral and its exhibits to make sure there was nothing requiring immediate attention before the 
election.  Id. at 41. 

31   Pettus 7/14/95 Int. at 1. 
32   Id. 
33   Whitehead 3/1/95 Int. at 1-2. 
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3. USAO-EDAR's Early Handling. 

Banks had served as U.S. Attorney for the Eastern District of Arkansas since February 

1988.34  He unsuccessfully ran for Congress as a Republican in November 1992.35  Banks knew 

President Clinton; he first met him when Clinton ran for Arkansas Attorney General.36  Banks 

was not a friend of Clinton's and considered himself opposed to most of Clinton's political 

positions.37  In August 1992, President Bush nominated Banks to be a federal judge, which was 

pending when C-0004 arrived.38  

Banks said he first heard about the referral from his First Assistant, Floyd “Mac” 

Dodson.39  The referral listed a second set of allegations against McDougal from Madison 

Guaranty's failure.40  The previous allegations had led to McDougal's prosecution in mid-1990 for 

other crimes related to the thrift.41   

                                                 

34   Banks 2/14/95 Int. at 1.   
35   Banks 5/23/95 GJ at 5-6. 
36   Id. at  7. 
37   Id. at 9. 
38   Id. at 68, 71. 
39   Banks 2/14/95 Int. at 1. 
40   Id. 
41   The 1990 McDougal trial was the first savings and loan matter Banks's office tried.  

Banks 5/23/95 GJ at 21.  McDougal, a prominent Democrat, claimed the prosecution was 
political.  McDougal had said the only reason he was indicted was because in 1982, he ran for a 
congressional seat against a Republican incumbent in the Western District of Arkansas.  
McDougal lost, and claimed the reason for his 1990 prosecution was the incumbent told Banks to 
get even with McDougal.  Banks 5/23/95 GJ at 23-24; Irons 5/21/96 GJ at 35.  Banks denied the 
allegation.  Banks 5/23/95 GJ at 24.  Banks, a Republican, did not participate in McDougal's 
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Dodson said if he was certain sufficient evidence was present to support allegations in a 

criminal referral, he usually assigned it to an Assistant U.S. Attorney fairly quickly.42  If more 

information was needed, Dodson would ask the appropriate FBI agent to find it before assigning 

it.43  Matters involving FBI investigations normally came through Dodson.44  If a matter was 

particularly sensitive, he might delay its assignment so that he could determine what information 

he had, what needed to be done, and the degree of difficulty presented by the case.45 

If Dodson thought an RTC referral was routine, he assigned it.46  If the matter was not 

routine, he consulted with Banks.47  Once assigned, the referral was logged into the office's 

computer system.48  In some cases Dodson assigned matters to himself so that his name was in 

the system as the contact person.49  Dodson did not assign C-0004 to an Assistant.50  Dodson said 

he left that to Banks, though he would have some input.51  Dodson said he did not get direction 

                                                                                                                                                             

trial, instead assigning it to two assistants and taking a hands-off approach to avoid 
compromising the merits.  Banks 2/14/95 Int. at 1; Banks 5/23/95 GJ at 22.  

42   Dodson 2/15/95 Int. at 2. 
43   Id. 
44   Id. 
45   Id. 
46   Dodson 5/23/95 GJ at 9. 
47   Id. 
48   Id. at 9 -10. 
49   Id. at 10. 
50   Id. at 17. 
51   Id. 
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from Banks about what to do with C-0004.52  Linda Ann Newgent, Secretary to the U. S. 

Attorney, Eastern District of Arkansas, testified that the referral file was never entered into the 

USAO-EDAR computer system.53 

Dodson told Banks the referral mentioned the Clintons and Jim Guy Tucker.54  Banks was 

curious why the RTC was sending his office material that should have been submitted with the 

first McDougal prosecution.55  Banks was troubled by the names of the witnesses and realized the 

referral was sensitive for that reason.56  Banks asked Dodson to check with the assistant who had 

prosecuted the first McDougal trial to find out if C-0004 was new or simply redundant.57  Dodson 

asked Sandra Cherry, an assistant in USAO-EDAR, to perform that review because she had been 

involved in the first McDougal case.58  Dodson said Cherry quickly responded that C-0004 had 

new information, but Dodson asked her to take more time to be certain.59  Dodson said one or 

two weeks later, Cherry again told Dodson the referral had new information.60  Cherry disputes 

                                                 

52   Id. 
53   Newgent 2/16/95 Int. at 2; Dodson 2/15/95 Int. at 2.  
54   Banks 2/14/95 Int. at 1; Banks 5/23/95 GJ at 26. 
55   Banks 5/23/95 GJ at 27-28. 
56   Id. 
57   Id. at 28-29.  Banks testified that he either told Dodson to follow that course, or 

Dodson told Banks he was going to do so.  Id. at 28. 
58   Dodson 2/15/95 Int. at 2. 
59  Id. 
60   Id. at 3. 
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that she ever saw C-0004 or that she was ever asked to review it.61 

Lewis called Dodson a number of times to ask what the office was doing with the case.62  

Although Banks never spoke with Lewis directly, Dodson related the substance of his 

conversations with Lewis to Banks, and Banks thought Lewis wanted the investigation moved 

quickly.63  Banks said his office never handled a referral in that manner.64  Banks thought the 

reason for the push was the high-profile witnesses named -- the Clintons in particular -- and that 

the RTC was angling for an overt investigation before the imminent presidential election because 

the inquiry would become public.65  Banks told Dodson that if Lewis wanted to know how the 

USAO-EDAR was going to handle the case, she should call Banks.66  Banks said he "never got a 

call from anybody."67 

                                                 

61   Cherry 5/9/95 Int. at 2. 
62   Dodson 5/23/95 GJ at 20; Banks 5/23/95 GJ at 29. 
63   Banks 5/23/95 GJ at 29.  Banks agreed it was common for investigators to try to sell 

their own cases.  Id. at 33.  Because the presidential election was so soon, he thought pushing C-
0004 was unwise.  Id. at 34.  Lewis testified the timing was driven by the March 8, 1992 New 
York Times article, and delay caused when the RTC shifted her office from Tulsa to Kansas City. 
 Lewis 5/18/95 GJ at 77-80. 

64  Banks 5/23/95 GJ at 29. 
65   Id. at 29-31.  Banks said it would soon become public knowledge if his office started 

issuing grand jury subpoenas in furtherance of an investigation into the referral's allegations.  
Id. at 31.  He testified that at the relevant time there were two newspapers in the area, with a war 
between them going on.  One was defunct by the time of his testimony.  He said there were two 
full-time court reporters on the "federal beat," which worked his hall, as a consequence of which 
there was no grand jury secrecy.  Banks testified that "you could just bet" on word of grand jury 
subpoenas getting out.  Id. 

66   Id. at 29 
67   Id. 
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Banks first read the referral "probably in the third week in September [1992] -- probably . 

. . after about the third or fourth call."68  He read the document twice but not the exhibits.69  Banks 

thought the allegations were against the McDougals and Aunspaugh,70 and wished he had had the 

benefit of those facts in 1989.71  Banks thought "the referral had merit," but was concerned about 

his office's "limited resources."72  He saw "innuendo," "accusation," and perhaps "ethical . . . 

violations or poor judgment"� about the witnesses named in the referral. 73   

Banks was concerned about proceeding a second time against McDougal.74  Banks felt 

that "another shot at the same person needs to be much stronger and quicker."75  Banks did not 

feel there would be any recovery of taxpayers' money associated with the losses at Madison 

Guaranty, and Banks viewed  McDougal as a "fairly miserable figure,"76 not worth "pil[ing] it on 

a man who's finished without expecting to get anything but jail time."77  Banks considered the 

matter a waste of resources and a "potential embarrassment to the Department of Justice that was 

                                                 

68   Id. at 34. 
69   Id. at 34-35. 
70   Id. at 35.  
71   Id.  In Banks's words, this time around, "there's more meat in the coconut."  Id. 
72   Id. at 35-36. 
73   Id. at 36. 
74   Id. at 37-38. 
75   Id. at 37.  
76  Id. at 38. 
77   Id. at 38-39. 
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unnecessary."78  Banks thought there were "other fish to fry," though he did not rule out the case 

entirely.79   

Banks decided that he would open a case on C-0004 after the election on November 3, 

1992 limited to Jim McDougal.80  Banks wanted to "see more substance behind the referral" 

before going after Susan McDougal and Lisa Aunspaugh,81 the only other people Banks saw as 

having any criminal exposure in the referral.82  Dodson concurred with his boss's assessment of 

the referral.83   

4. The September 23, 1992 Meeting in Little Rock. 

On September 23, 1992, Banks and Dodson from USAO-EDAR, and Whitehead, Pettus, 

and Irons from FBI-Little Rock met on the referral.84  Banks thought the check-kiting allegations 

were of interest, with Aunspaugh as a possible target.85  Banks felt the referral gave him no basis 

                                                 

78   Id. at 39. 
79   Id.  
80  Id. at 39-40. 
81  Id. at 40-41. 
82   Id. at  37-38, 40-41. 
83   Dodson 5/23/95 GJ at 24-27. 
84  Teletype from FBI-Little Rock to FBIHQ at 10 (Oct. 7, 1992) (Doc. No. TTK-

00000014) (mentioning September 23, 1992 meeting among "SAC, Little Rock, and Supervisory 
Staff" with the United States Attorney); see also Banks 2/14/95 Int. at 4 (placing meeting in late 
September 1992); Banks 5/23/95 GJ at 43 (acknowledging meeting probably took place on 
September 23, 1992); Whitehead 3/1/95 Int. at 2; Irons 2/14/95 Int. at 4. 

85    Banks 5/23/95 GJ at 43-44. 
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to suspect the Clintons of criminal conduct,86 and was not inclined to investigate them. 87  Banks 

made clear he did not want to do anything until after the November 3, 1992 election, except for 

legal research and a review of the referral's exhibits.88  His impression was that the FBI officials 

concurred.89  Dodson similarly recalled that Banks decided not to do anything until after the 

election.90 

Pettus agreed with Banks that the referral had to be approached fairly, and concurred 

there was no reason to move on it immediately; he also did not want to conduct an overt 

investigation before the presidential election.91  Pettus believed there was a consensus that C-

0004 would be examined after election day.92 

                                                 

86    Id. at 44. 
87    Id. 
88   Id. at 45-46. 
89   Id. at 45. 
90   Dodson 5/23/95 GJ at 29.  Dodson may have followed up with some legal research by 

speaking with Fletcher Jackson, an Assistant United States Attorney in EDAR, about the statute 
of limitations.  Id. 

91   Pettus 5/10/95 Int. at 2, 4. 
92  Id. at 4.  Irons recalled that at the September 23 meeting, it was decided the FBI 

would take no additional investigative action pending additional review by the USAO-EDAR.  
Irons 2/14/95 Int. at 4.  The participants also discussed the upcoming presidential election and the 
importance of keeping the referral on a "need to know" basis.  Id.  To the best of Irons's 
recollection, the FBI in Little Rock first learned at this meeting that Banks's office had additional 
exhibits about the referral.  Id.  Whitehead had the same recollection.  Whitehead 3/1/95 Int. at 2. 
 He also recalled that Banks's office said they had to be careful not to go off "half cocked" and 
that legal issues such as double jeopardy and the statute of limitations had to be examined 
because they could preclude future prosecution.  Irons 2/14/95 Int. at 4. 
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5. Early Action by Officials at Main Justice. 

Not long after the referral arrived in Little Rock -- and some weeks before USAO-EDAR 

officially notified officials at Main Justice of its existence -- high-level Bush Administration 

officials heard rumors about the referral from other sources.  Former Attorney General William 

P. Barr learned about the possible existence of the referral on September 17, 1992.93  He had a 

conversation with Edie Holiday, then serving as Secretary to the Cabinet.94  Holiday said she 

wanted to ask Barr something, but she was not sure if it would be appropriate.95  Barr said she 

could ask, with the understanding that he would not tell her anything if it was not appropriate.96  

Holiday asked if Barr would be aware of a pending matter in Justice (she may have said it was a 

criminal referral) about a presidential candidate or a family member of a presidential candidate.97 

 Barr said he would if it was pending in the Department of Justice.98  Holiday said she was talking 

about a savings and loan matter, and it became clear to Barr she was referring to Governor 

Clinton.99  Holiday did not say where she heard the rumor, and Barr did not ask.100 

                                                 

93   Barr 6/2/95 Int. at 1. 
94   Id.; Holiday 7/28/95 Int. at 1. 
95   Barr 6/2/95 Int. at 1. 
96   Id. 
97   Id. 
98   Id. 
99   Id. at 2.  
100  Id.  Holiday did not remember knowing about an RTC criminal referral involving the 

Clintons.  Holiday 7/27/95 Int. at 1.  Holiday did not remember seeking Barr out to ask him 
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6. A Discreet Search is Conducted by Officials at Main Justice.101 

Barr was concerned there might be a matter pending in the Justice Department that he 

was not aware of.  He believed it would be damaging to Justice if an attorney at Main Justice or 

in one of the U.S. Attorney's offices was "hotdogging" a sensitive investigation without his 

knowledge.102 

Barr told Ira Raphaelson, the Justice Department's Special Counsel for Financial 

Institution Fraud, about the rumor.103  Barr told Raphaelson to try to find out whether the referral 

existed.104  Barr did not want anyone in the Justice Department to know he was inquiring about 

the matter, to avoid the perception that he was trying to interfere with a sensitive case.105  Barr 

and Raphaelson agreed to check DOJ's system of Urgent Reports and also to check with FBI 

                                                                                                                                                             

questions about the referral; she claimed that she did not know of C-0004 when it came out, nor 
did she know of anyone else who did.  Id. at 3. 

101   There is some evidence that at some point, C. Boyden Gray, the White House 
Counsel, tried to find out about the referral.  Albert Casey, Chairman of the RTC, recalled 
receiving a call from Gray about the referral's status.  Casey 7/26/95 Int. at 1.  Casey went to 
William Roelle, Executive Vice President of the RTC, and asked about the status.  Id.  Roelle 
told Casey the Clintons were not named as targets, but simply as potential witnesses.  Id.; Roelle 
2/24/95 Int. at 1-2.  Gray called Casey back, and told him to forget about his earlier inquiry.  
Casey 7/26/95 Int. at 1.  Gray did not remember a telephone conversation with Casey, along the 
lines discussed above.  Gray 7/25/95 Int. at 2.  He believed he first learned about the referral from 
Casey, but he thought it may have been at a dinner party.  Id. at 1.  Gray might also have heard 
about the referral from a journalist.  Id.  Gray recalled his impression was that the Clintons were 
named as witnesses, not targets.  Id. 

102   Barr 6/2/95 Int. at 2. 
103   Id.; Raphaelson 3/28/95 Int. at 2-3. 
104  Raphaelson 3/28/95 Int. at 3. 
105   Barr 6/2/95 Int. at 3; Raphaelson 3/28/95 Int. at 3. 
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Headquarters ("FBIHQ") because the FBI maintained its own bank fraud investigation tracking 

system.106 

Raphaelson contacted FBIHQ in Washington.107  He likely spoke with Fred Verinder, 

Deputy Assistant Director of the Criminal Investigative Division.108  Raphaelson was told that 

FBIHQ had no information about such a referral.109  Raphaelson told Barr he found nothing.110  

He asked if Barr had any more details, and Barr said no.111   

Barr then called Holiday (about one week after their conversation) and told her that her 

information was wrong.112  Barr said she replied she was fairly certain there was such a referral.113 

                                                 

106   Barr 6/2/95 Int. at 3; Raphaelson 3/28/95 Int. at 3. 
107   Raphaelson 3/28/95 Int. at 3. 
108   Verinder 3/14/95 Int. at 1.  Raphaelson said he contacted either Verinder or Larry 

Potts, Assistant Director of the Criminal Investigative Division (see Potts 2/9/95 Int. at 1) or 
Thomas Kubic, Section Chief, Financial Crimes Section, Criminal Investigative Division.  
See Kubic 3/8/95 Int. at 1.  Verinder recalled hearing from someone that the RTC had a case that 
had not yet been given to the FBI.  Verinder 3/14/95 Int. at 1.  He said he could have received 
that information from Raphaelson, but he did not specifically remember.  Id. at 1-2.  Kubic 
recalled that in mid-September 1992, Verinder mentioned that he (Verinder) had had a 
conversation with Raphaelson; the latter said he was hearing rumors that the RTC was making a 
criminal referral that mentioned Governor Clinton.  Kubic 3/8/95 Int. at 1.  

109   Raphaelson 3/28/95 Int. at 3. 
110   Id. 
111   Id.  Barr recalled that Raphaelson got back to him fairly quickly, with negative results. 

 Barr 6/2/95 Int. at 3.   
112   Id. 
113   Id.  Barr recalled that he then felt that Holiday had better information than he had. Id.  

This second telephone call was the last time Barr spoke with Holiday about the referral.  Id. at 4.  
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Holiday did not remember this second conversation with Barr.114 

Barr spoke with Raphaelson again.115  He told Raphaelson the referral may have come 

from the RTC.116  Barr told Raphaelson he did not mention the RTC in their first conversation 

because he was handling the matter delicately.117  Barr was concerned because the referral had not 

been entered into DOJ's system.118  Barr said that if the referral was found, he did not want action 

on it artificially sped up or slowed down -- it was to be dealt with on its merits and in the normal 

course.119  Barr stressed the matter had to be handled discreetly.120  Barr said he prohibited calls to 

the U.S. Attorney's Office in Little Rock121 to avoid the impression the Bush Administration was 

attempting to influence the election.122 

Raphaelson recalled that after he first reported no findings to Barr,123 Barr asked if he was 

sure there was no case involving the Clintons.124  Raphaelson said he would contact the FBI again 

                                                 

114   Holiday 7/27/95 Int. at  2. 
115   Barr 6/2/95 Int. at 4. 
116   Id. 
117   Id. 
118   Id. 
119   Id. 
120   Id. 
121  Id. 
122   Id. 
123   Raphaelson estimated the time as approximately three weeks later.  Raphaelson 

3/28/95 Int. at 4. 
124  Id. 
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and also have the Executive Office for U.S. Attorneys ("EOUSA") check.125  Barr agreed, but said 

there should be no hint that higher levels at Justice were interested.126 

Raphaelson believed that he contacted Wayne Rich in the EOUSA.127  He said it is 

possible he spoke with Doug Frazier, then Associate Deputy Attorney General.128  Raphaelson 

trusted both Rich and Frazier to be discreet.129  He did not give Rich much information, and 

believed that he may have told Rich that he wanted to know about bank cases in Arkansas.  

Raphaelson said Rich turned up nothing.130  At some point Raphaelson told Rich what he was 

after, but that may have been after he got Rich's answer.131 

Raphaelson contacted FBIHQ again.132  He believed he spoke with Verinder, although it 

could have been Kubic or Potts.133  Raphaelson may have told Verinder the EOUSA had come up 

empty.134 

                                                 

125   When a United States Attorney had a specific case or issue that he or she felt merited 
the attention of top officials at DOJ, policy dictated that a report on the matter be prepared and 
forwarded to EOUSA, which would then put a cover Memorandum on it, and forward it to 
appropriate DOJ officials.  Marcovici 1/18/95 Int. at 1. 

126   Raphaelson 3/28/95 Int. at 4. 
127   Id. 
128   Id. 
129   Id. 
130   Id. 
131   Id. 
132  Id. 
133   Id. 
134   Id. 
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7. FBIHQ's Efforts to Track Down the Referral. 

Verinder asked Kubic to find out if FBI-Little Rock had a criminal referral mentioning 

Governor Clinton.135  Either on that day or the next, Kubic asked Ronald Dick, Unit Chief of the 

Financial Institutions Fraud Unit, if Dick knew of an RTC referral which mentioned Governor 

Clinton.136  Dick told Kubic he did not, and Kubic asked Dick to find out if the FBI in Little Rock 

did.137 

Kevin Kendrick, a Supervisory Special Agent assigned to the Financial Institutions Fraud 

Unit at FBIHQ, was responsible for the Little Rock FBI office, so he was told to contact Little 

Rock.138  Kendrick thought he called Little Rock on October 6, 1992 and spoke with Irons.139  

FBI-Little Rock faxed Kendrick a copy of C-0004.140  Kendrick thought that FBI-Little Rock 

office pointed out it already had told FBIHQ about the referral by Little Rock airtel dated August 

26, 1992.141  Kendrick recalled that once Dick reviewed the referral he remarked, "We're going to 

                                                 

135   Kubic 3/8/95 Int. at 1. 
136   Id. 
137   Id. 
138   Id. 
139   Kendrick 3/13/95 Int. at 1; the date of the call is corroborated by an October 7, 1992 

teletype, sent from FBI-Little Rock to FBIHQ.  See Teletype from FBI-Little Rock to FBIHQ 
(Oct. 7, 1992) (Doc. Nos. TTK-00000005 through 015).   

140   Kendrick 3/13/95 Int. at 1. 
141   Id.  Kendrick specifically remembered trying to find the August 26 airtel at FBIHQ.  

He did not.  Id.  Irons said FBIHQ was first provided with background information about the 
then-anticipated Referral by airtel dated August 26, 1992.  Irons 2/14/95 Int. at 3.  Irons also 
recalled speaking with Kendrick on October 6, and faxing a copy of the referral to FBIHQ.  Irons 
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have to do something with this."142 

Dick recalled that he called FBI-Little Rock and spoke either with Irons or Whitehead.143  

FBI-Little Rock's initial response was it did not have an ongoing investigation on any RTC 

criminal referral.144  Dick recalled that after the initial call to the FBI in Little Rock, he received 

more information about the RTC Referral, perhaps from Justice.145  Whatever the new 

information was (Dick could not remember the details), it prompted him to call Little Rock again 

to make sure there was no pending investigation out of that office.146  During this second call, 

either Irons or Whitehead said FBI-Little Rock had received an RTC referral about Madison 

                                                                                                                                                             

2/14/95 Int. at 5.  Irons said Kendrick said he had just come from a Justice meeting where Justice 
officials said Little Rock was "just sitting on" a significant savings and loan referral.  Id. 

142   Kendrick 3/13/95 Int. at 1-2.  
143   Dick 5/31/95 Int. at 1. 
144   Id.  Whitehead recalled that some time in early September to mid-October 1992, he 

received a phone call from FBIHQ asking whether FBI-Little Rock had an ongoing investigation 
about the Clintons.  Whitehead 3/1/95 Int. at 3.  Whitehead replied there was no such ongoing 
investigation. Whitehead 3/1/95 Int. at 3.  He believed that this call was received before FBI-
Little Rock officially told FBIHQ by teletype about C-0004.  Id.  Whitehead either checked or 
had someone else check his office's indicies for references to criminal investigations involving 
Governor Clinton, with negative results.  Whitehead 7/13/95 Int. at 1.  He also remembered, from 
a contemporaneous conversation he had with Pettus, that Verinder had called Pettus and asked 
whether Little Rock had opened an investigation. Whitehead 3/1/95 Int. at 3.  Whitehead's 
impression was that Verinder was making inquiries because FBIHQ was picking up reports that 
something was going on in Little Rock about the Clintons.  Whitehead 3/1/95 Int. at 3.  
Whitehead recalled Pettus was against opening an investigation and was going to "take it up" to 
FBIHQ.  Id.   

145   Dick 5/31/95 Int. at 1. 
146   Id. 
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Guaranty mentioning the Clintons.147  Dick also was told that FBI-Little Rock had sent an airtel to 

FBIHQ dated August 26, 1992 about the referral, that the Clintons were mentioned, and that FBI-

Little Rock was waiting to get the referral from the RTC.148 

Kubic said FBI-Little Rock told him that it did not have the RTC referral, but was 

expecting something from the agency.149  It was possible the Little Rock office may have been 

asked if it had a pending investigation on a referral, in which case the answer was, "No."150  

Kubic said within a week of the inquiry about the referral, Dick told Kubic the FBI in Phoenix 

had heard that senior RTC officials might be sitting on a criminal referral mentioning Governor 

Clinton.151  FBI Special Agents in Phoenix had received that information from RTC personnel in 

Phoenix.152  Kubic believed the FBI in Phoenix sent a teletype to FBIHQ about the information; 

he also recalled the information appeared to be speculation.153  Kubic called Whitehead in Little 

Rock and learned that Little Rock had a copy of an RTC criminal referral.154  Whitehead told 

Kubic the referral did not appear very credible; he said it alleged an elaborate check-kiting 

                                                 

147   Id. 
148   Id. at 1-2. 
149   Kubic 3/8/95 Int. at 1. 
150   Id. 
151   Id. at 2. 
152   Id. 
153   Id. 
154   Id. 
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scheme, and that its principal subject was Jim McDougal.155  Whitehead reported that McDougal 

had been tried and acquitted once before, and was not a particularly good target.156  Kubic 

recalled being told the FBI-Little Rock did not receive the supporting documents with the 

referral.157  Kubic asked Whitehead to fax a copy of the referral to FBIHQ.158 

According to Pettus, when an FBI field office receives a sensitive referral it is required to 

notify Headquarters in Washington, D.C.159  He recalled notifying Headquarters, but he did not 

remember when he did so; he did remember receiving a call from Verinder, who "was a little 

upset."160  Verinder wanted to know what FBI-Little Rock had told Headquarters about the 

referral.161  Pettus said he gave Verinder a detailed background on the first McDougal matter, and 

said Little Rock had to be careful the second time around because the first trial ended in an 

acquittal.162  Pettus said Verinder seemed "generally satisfied" and "basically" in agreement that 

Little Rock was "proceeding in the right manner."163 

                                                 

155   Id. 
156   Id. 
157   Id. 
158   Id. 
159   Pettus 6/6/95 GJ at 15. 
160   Id. at 16-17. 
161  Id. at 16. 
162  Id. 
163   Id. at 16-17.  Pettus said he did not purposely avoid notifying FBIHQ about the 

referral because he had a desirable transfer pending in October 1992, and he said he would never 
have done anything to jeopardize his move.  Pettus 7/14/95 Int. at 1.  Whitehead did not know 
why Pettus did not promptly advise FBIHQ about Little Rock's receipt of C-0004.  Whitehead 
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8. The October 7, 1992 Teletype to FBIHQ from FBI-Little Rock. 

FBI-Little Rock sent a teletype to FBIHQ, on October 7, 1992, about C-0004.164  The 

teletype summarized the referral.165  It said the RTC's Kansas City Office had sent Referral C-

0004 simultaneously to the FBI and the U.S. Attorney's Office in Little Rock.166  The referral had 

documentary exhibits sent to the USAO-EDAR but not the FBI.167  The October 7 teletype 

referenced FBI-Little Rock's August 26, 1992 airtel, and said that in that airtel Little Rock had 

told FBIHQ of the anticipated receipt of C-0004 "INCLUDING GENERAL DETAILS OF THE 

CRIMINAL ACTIVITY ALLEGED AND EXPECTED REFERENCES TO BILL AND 

HILLARY CLINTON AND JAMES AND SUSAN MCDOUGAL."168  The teletype noted 

McDougal's previous November 1989 indictment on bank fraud charges for his activities at 

Madison Guaranty.169  It also pointed out that McDougal was acquitted.170  The teletype 

characterized the referral as describing "PROBABLE CHECK KITING ACTIVITY" for the 

                                                                                                                                                             

7/13/95 Int. at 1.  Pettus generally maintained contact with Headquarters about significant 
matters and usually told FBIHQ by phone, carefully following the appropriate chain of command. 
 Whitehead 7/13/95 Int. at 2. 

164   Teletype from FBI-Little Rock to FBIHQ (Oct. 7, 1992) (Doc. Nos. TTK-00000005 
through 15). 

165   Id.; see also Whitehead 3/1/95 Int. at 2 ("FBIHQ had been provided a summary of the 
MGSL referral as well as a copy of it"). 

166   Teletype from FBI-Little Rock to FBIHQ at 2 (Oct. 7, 1992) (Doc. No. TTK-
00000006). 

167   Id. 
168   Id.  
169  Id. 
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benefit of the McDougals.171  The teletype said the referral's "SUPPOSITION" that others 

benefited from the alleged kiting scheme did "NOT APPEAR TO BE FACTUALLY 

SUPPORTED BY THE DETAILS THAT FOLLOW WITHIN THE REFERRAL."172 

The teletype noted the referral did not allege the Clintons made or endorsed any checks, 

and alleged McDougal's signature was "FORGED OR SIGNED" by Lisa Aunspaugh or Susan 

McDougal.  The teletype said the referral noted a "PROBABILITY" that certain of McDougals' 

business partners (meaning the Clintons) knew about relevant checking account activity, but that 

there was insufficient evidence to prove they had the required criminal knowledge.173  The 

Clintons were categorized as witnesses.174   The teletype concluded with the following two 

paragraphs:  

ON SEPTEMBER 23, 1992, SAC, LITTLE ROCK, AND SUPERVISORY 
STAFF MET WITH USA [U.S. ATTORNEY CHARLES BANKS] TO 
DISCUSS THIS MATTER.  IT WAS THE OPINION OF USA, EDAR, THE 
INFORMATION CONCERNING THE CHECK KITE WAS OF POSSIBLE 
INTEREST, WITH A[U]NSPAUGH AS A POSSIBLE TARGET.  IT WAS 
ALSO THE OPINION OF USA THE ALLEGED INVOLVEMENT OF THE 
CLINTONS IN WRONGDOING WAS IMPLAUSIBLE, AND HE WAS NOT 
INCLINED TO AUTHORIZE AN INVESTIGATION OR RENDER A 
POSITIVE PROSECUTION OPINION.  IT WAS ALSO NOTED A COMPLETE 
AND FACTUAL DETERMINATION OF WHAT TRANSPIRED IN ANY 
FACET OF THE REFERRAL WOULD TAKE SOME TIME.  USA, EDAR, 
OPINED THE CORRECT COURSE OF ACTION WAS FOR HIM TO HAVE 

                                                                                                                                                             

170   Id. 
171   Id. at 5-6. 
172   Id. at 6. 
173   Id. at 3-11. 
174   Id. at 7. 
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LEGAL RESEARCH CONDUCTED ON THE STATUTE OF LIMITATIONS 
ON THE VARIOUS APPLICABLE BANK FRAUD STATUTES AND TO 
COMPLETE AN IN-DEPTH ANALYSIS OF THE VOLUMINOUS EXHIBITS 
ANCILLARY TO THE REFERRAL.  ALTHOUGH HE STATED AN 
INTENTION TO PROVIDE LITTLE ROCK WITH COPIES OF THE 
EXHIBITS, NONE HAVE BEEN RECEIVED AS OF INSTANT DATE. 

 
ACCORDINGLY, LITTLE ROCK HAS TAKEN NO INVESTIGATIVE 

ACTION ON THIS MATTER PENDING A PROSECUTIVE OPINION FROM 
USA, EDAR.  ON OCTOBER 7, 1992, THE FIRST ASSISTANT U.S. 
ATTORNEY ADVISED THE LITTLE ROCK SQUAD SUPERVISOR THE 
USA INTENDED TO ADVISE THE DEPARTMENT OF JUSTICE OF THIS 
MATTER DUE TO ITS SENSITIVE NATURE.175 

 
9. FBIHQ Told Officials at Main Justice of C-0004. 
 

Verinder contacted Raphaelson and told him the referral existed, the FBI in Little Rock 

had it, and that FBIHQ was obtaining a copy.176  Raphaelson told the Attorney General.177  Barr 

was critical of the way Banks handled the referral, and felt it undercut the Attorney General's 

responsibility to ensure referrals were appropriately handled, and not delayed or pushed for 

political reasons.178   

                                                 

175   Id. at 10-11. 
176   Raphaelson 3/28/95 Int. at 4.  Raphaelson testified that he was pretty certain the 

response from FBIHQ came from Potts.  See Raphaelson 6/6/95 GJ at 22.  Raphaelson recalled 
his FBIHQ contact was unhappy with the field office for its delay in notifying Washington about 
the referral.  See Raphaelson 3/28/95 Int. at 4 (Verinder was "'hot' and unhappy"); Raphaelson 
6/6/95 GJ at 22 (Potts expressed a "general sense of chagrin and displeasure that the referral had 
not been disclosed from Arkansas to the FBI Headquarters in a timely fashion"). 

177  Raphaelson 6/695 GJ at 22-23. 
178  Barr 6/2/95 Int. at 5.  In Barr's view, Banks had already affected the referral by holding 

it.  Id.  Barr also said in appropriate cases, he had responsibilities relating to the appointment of 
independent counsels and Banks's conduct undermined the Attorney General's statutory duties in 
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10. USAO-EDAR Officially Notifies Officials at Main Justice about C-0004. 
 

When the RTC sent C-0004 to Little Rock, the U.S. Attorneys' Manual required U.S. 

Attorneys' offices to notify the EOUSA in Washington about high-profile or sensitive cases so 

that it could notify the Attorney General, Deputy Attorney General, and appropriate Assistant 

Attorney General.179  On receipt of such a notification, the EOUSA would prepare a DOJ "Urgent 

Report"180 to give senior Justice officials information about high-publicity matters in case they 

received questions.181  At the time of C-0004, the EOUSA was preparing about five to ten urgent 

reports per month.182 

Banks knew about the notification procedure for sensitive cases.183  He did not send the 

referral to Main Justice before October 6, 1992 because he felt that he "needed to do [his] duty 

and [his] responsibility; that [he] didn't feel the necessity to just jump up and send [the referral] 

up there until [he] thought there was merit to the accusations or there was something where [he] 

needed help."184   

                                                                                                                                                             

that area.  Id.  Raphaelson shared the sentiment that Banks's conduct precluded Raphaelson from 
carrying out his statutory responsibility.  See Raphaelson 6/6/95 GJ at 33. 

179   The types of cases subject to the reporting rule included, "[a]llegations of improper 
conduct by . . . a public official, or a public figure," and "[i]ssues or events that may be of major 
interest to the press."  United States Attorneys’ Manual, Title 1 § 1-10.230 (Oct. 1, 1990).  

180   United States Attorneys’ Manual, Title 1 § 1-10.231 (Oct. 1, 1990). 
181   Henneman 5/25/95 GJ at 5-6. 
182   Id. 
183   Banks 5/23/95 GJ at 52-53.   
184   Id. at 53. 



 

 
 28 

Dodson caused referral C-0004 to be faxed to the EOUSA on October 6, 1992.185  During 

his grand jury appearance, when Dodson was asked why the USAO-EDAR waited for several 

weeks to send the referral on to Washington, he said he "[didn't] really have a reason for it."186  

He said he probably just did not remember to do it for some time.187  Dodson added that he 

"wanted to make sure that it was not going to be just automatically declined through -- you know, 

if it was old information."188   

Raphaelson recalled that about the same time that Verinder told Raphaelson about the 

referral, the EOUSA received a phone call from USAO-EDAR.189  The EOUSA was told 

something to the effect that the USAO-EDAR had a case EOUSA might be interested in, but the 

USAO did not know why.190  The representative of the USAO told the Executive Office there 

might be a requirement that USAO contact EOUSA, but the caller did not know.191  Raphaelson 

                                                 

185   Dodson  2/15/95 Int. at 3-4; Dodson 5/23/95 GJ at 30-34; Henneman 7/25/94 Fiske 
Int. at 1; Henneman 5/25/95 GJ at 4-5.  Cover Letter from L. Richard Iorio, RTC Field 
Investigations Officer, to Charles A. Banks, U.S. Attorney for the Eastern District of Arkansas, 
(Sept. 1, 1992) (Doc. No. 007084) and RTC Crim Ref. No. C-0004 (Aug. 31, 1992) (Doc. Nos 
007090 through 7108); Letter from Mac Dodson, First Assistant U.S. Attorney, to Donna 
Henneman, Ethics Program Manager, EOUSA (Oct. 6, 1992); Fax cover sheet from Mac 
Dodson, First Assistant U.S. Attorney to Donna Henneman, Ethics Program Manager, EOUSA 
(Oct. 6, 1992) (Doc. No. 007087).  

186   Dodson 5/23/95 GJ at 32. 
187   Id. 
188   Id. 
189   Raphaelson 3/28/95 Int. at 5. 
190   Id. 
191   Id. 
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believed that Rich of the EOUSA confirmed there was a reporting requirement.192  Raphaelson 

thought he saw a copy of the referral before the telephone call from the USAO-EDAR.193   

11. The October 7, 1992 "Urgent Report". 

After getting the referral, the EOUSA prepared an "Urgent Report."194  The document was 

written by Donna Henneman, the Ethics Program Manager in the EOUSA's Legal Counsel's 

office.195  The report attached a copy of C-0004, and was sent from Laurence McWhorter, 

Director of the EOUSA, to Attorney General William P. Barr, Deputy Attorney General George 

S. Terwilliger III, and Associate Attorney General Wayne A. Budd.196  Copies went to Assistant 

Attorney General (Criminal Division) Robert S. Mueller III, and to Paul McNulty, Director of  

DOJ's Office of Policy and Communications.197  Dodson was listed as the follow-up contact in 

                                                 

192   Id. 
193   Id. 
194   Urgent Report, United States Attorney Eastern District of Arkansas (Oct. 7, 1992) 

(Doc. No. 006641).  However, there was evidence that it was created on October 6, 1992, but 
dated the next day because it was delivered following the close of business on October 6.  
Westbrook 1/20/95 Int. at 3. 

195   Henneman 7/25/94 Fiske Int. at 1. 
196   Urgent Report, United States Attorney Eastern District of Arkansas (Oct. 7, 1992) 

(Doc. No. 006641). 
197   Id.  Raphaelson was not certain if McNulty knew about the referral; it is possible that 

his copy of the Urgent Report was retrieved.  Raphaelson 3/28/95 Int. at 8.   Raphaelson also did 
not think that Wayne Budd knew about the referral.  Id.  Budd said he did not remember seeing 
the referral but may have been at staff meetings where it was discussed.  Budd 7/26/95 Int. at 2.  
Terwilliger, Mueller, and Dan Levin were all aware of the referral at this time.  See Terwilliger 
6/7/95 Int. at 1-2 (first learned of C-0004 some time after its submission and before the 1992 
presidential election; not sure that he ever saw the October 7 Urgent Report); Mueller 3/27/95 
Int. at 1, 3 (first learned of potential criminal problems with Madison Guaranty and the possible 
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the USAO-EDAR.198   

The Urgent Report said: "It is the belief of the U.S. Attorney's office that further 

investigation into this matter is warranted."199 Banks did remember saying that to the EOUSA.200  

Dodson did not remember making any such statement to anyone in the EOUSA.201  Banks said 

that he did not disagree to the extent it applied to the McDougals and Aunspaugh.202   

                                                                                                                                                             

involvement of the Clintons in the Fall of 1992; saw the October 7, 1992 Urgent Report); Levin 
6/2/95 Int. at 1 (fairly certain that he learned of C-0004 from Raphaelson, some time before the 
1992 election, and he saw a copy of the referral at some point, probably after he learned of it). 

198   Urgent Report, United States Attorney Eastern District of Arkansas (Oct. 7, 1992) 
(Doc. No. 006641). 

199   Id.  Henneman typed the Urgent Report, but did not know who told her to put the 
quoted statement in the document.  Henneman 5/25/95 GJ at 7.  Normally, the relevant United 
States Attorney's Office would send the EOUSA a case synopsis, but in the case of C-0004, that 
was not done; the USAO-EDAR simply sent a copy of the referral.  Id. at 8.    

200   Banks's best recollection is that he told Dodson to call Rich at the EOUSA about the 
referral.  Banks 2/14/95 Int. at 4.  Even so, he admitted that he then felt the allegations against the 
McDougals and Aunspaugh merited additional investigation "in due time."  Banks 5/23/95 GJ at 
79.  He testified that he did not think the allegations against the witnesses merited issuing grand 
jury subpoenas at that point.  Id.   

201   Dodson 5/23/95 GJ at 35-37. 
202   Banks 5/23/95 GJ at 79-80.  E-mail from Laurence McWhorter, the Director of the 

EOUSA, to Ira Raphaelson, Special Counsel for Financial Institution, Fraud (Oct. 8, 1992) (Doc. 
No. 007214) stating in part:  "Mac Do[d]son . . . called my folks on the 6th to say that he'd been 
sitting on the 'referral' for six weeks and wondered if he should let us know something. . . .  He 
said that he thought some further investigation was needed"); see also Dodson 5/23/95 GJ at 37-
38 (when shown the October 8, 1992 McWhorter e-mail, Dodson still could not remember saying 
that further investigation was warranted but assumed the allegations against McDougal would 
take more investigation). 
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12. The October 8, 1992 Meeting at Main Justice. 

On October 8, 1992, a meeting about the referral was held in the office of Bob Mueller, 

the Assistant Attorney General for the Criminal Division.  Raphaelson, Potts, Kubic, Verinder, 

Kendrick, and Dick attended.203   

Mueller's best recollection was the USAO-EDAR had not proceeded on C-0004, and the 

FBI was concerned not enough was being done.204  He also got the sense the FBI in Little Rock 

was not happy with the USAO's pace.205  Mueller said the referral should be given appropriate 

and timely -- not extraordinary -- attention.206  Mueller thought someone had spoken with the 

attorney assigned to the matter in USAO-EDAR and determined the AUSA thought it was being 

properly handled.207  He vaguely recalled the AUSA mentioned that McDougal was previously 

                                                 

203  See Mueller 3/27/95 Int. at 2 (recalled a meeting in his office with Potts and others 
from DOJ and the FBI, whose names he could not recall); Potts 2/9/95 Int. at 1 (recalled an early 
October 1992 meeting at DOJ with other FBI personnel, and with Mueller, Raphaelson, "and 
others from the DOJ"); Kubic 3/8/95 Int. at 3 (recalled an October 8, 1992 meeting at DOJ 
attended by Mueller, Raphaelson, Kendrick, Verinder); Verinder 3/14/95 Int. at 2 (did not 
specifically remember the meeting, but was sure that if there was a meeting at DOJ about C-
0004, he was there; he went to DOJ frequently and had frequent meetings with Raphaelson); 
Kendrick 3/13/95 Int. at 2 (recalled meeting at the DOJ about C-0004 along with Mueller, 
Raphaelson, Verinder and Dick); Dick 5/31/95 Int. at 2 (recalled that in the time frame he learned 
that the FBI in Little Rock had received a referral about Madison Guaranty and the Clintons, he 
attended a meeting in Mueller's office about the referral); Raphaelson 3/28/95 Int. at 8 (did not 
specifically remember meeting about C-0004 on October 8, 1992, but he was then spending a 
great deal of time with Mueller). 

204   Mueller 3/27/95 Int. at 2. 
205   Id. 
206   Id. 
207   Id. 
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tried and acquitted, and that many records had to be reviewed on C-0004.208  He also recalled the 

upcoming election was not to be an excuse to stall or push the referral's handling.209 

Raphaelson did not specifically remember the October 8 meeting, but did remember 

telling the FBI -- either Kubic or Verinder -- that C-0004 was to be handled according to normal 

procedures.210  He also remembered telling the FBI to make sure it agreed with USAO-EDAR's 

position on the referral.211   

Potts remembered Mueller said the referral should be handled normally.212  He also 

recalled that Justice officials at the meeting felt that more information was needed to decide what 

should be done.213  They wanted to know what the FBI knew or what it could find out to help 

make a decision.214 

Kubic recalled that during the meeting, the FBI passed on the information it had about the 

referral, that the Clintons were mentioned as witnesses, and the Bureau had none of the 

supporting documents.215  The FBI decided the case should be handled like any other; the Little 

Rock Division would review the relevant supporting documents, obtain the opinion of the U.S. 

                                                 

208   Id. 
209   Id. at 2-3. 
210   Raphaelson 3/28/95 Int. at 8. 
211   Id. 
212   Potts 3/2/95 Int. at 1. 
213  Id. 
214   Id. 
215   Kubic 3/8/95 Int. at 3. 
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Attorney, and then advise FBIHQ of the results.216  Mueller and Raphaelson both agreed.217  The 

meeting lasted for thirty minutes or less, and Kubic did not think that Justice officials put 

pressure on the FBI.218 

Kendrick recalled that Verinder and the Justice officials present at the meeting talked 

about the timing of the referral, and Mueller said C-0004 should be treated like any other case.219 

 Verinder told the Justice officials the FBI was not going to do anything until FBI-Little Rock 

had a chance to go through the exhibits.220  Verinder did not think the Justice people present were 

trying to pressure the FBI into opening a case right away.221  He had the opposite impression.222  

The Justice representatives emphasized the matter should be handled in the regular course like 

any other RTC criminal referral.223  The conclusion reached was that the FBI should conduct a 

limited investigation and guard against leaks in light of the election.224 

Dick recalled that during the October 8 meeting Mueller said that C-0004 was to be 

treated like any other RTC criminal referral.225  He said no one from the Justice Department tried 

                                                 

216   Id. 
217   Id. at 3-4. 
218   Id. at 4. 
219   Kendrick 3/13/95 Int. at 2. 
220   Id. 
221   Id.  
222   Id. 
223   Id. 
224   Id. 
225   Dick 5/31/95 Int. at 2. 
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to tell the FBI what to do, beyond requesting a review of the referral to determine whether it had 

any substance.226   

13. Mueller Sent a Copy of the Referral to Keeney. 

On October 9, 1992, Mueller sent a buck slip to Jack Keeney, a career official in the 

Department of Justice who was the Deputy Assistant Attorney General for the Criminal 

Division.227  Mueller wrote : "Let's discuss after you have read."228  Mueller said copies of the 

referral and the October 7 Urgent Report were probably attached.229  Mueller wanted to let 

Keeney know what had happened in the meeting with the FBI officials.230  At his grand jury 

appearance, Mueller agreed the referral "was not necessarily in Mr. Keeney's bailiwick" because 

financial institution fraud was not part of Keeney's responsibilities.231  But Keeney was in charge 

of the Public Integrity Section, and he had been in the Department for decades with experience 

on matters that could cause scandals.232  Mueller considered him wise, and would seek him out 

even on matters not part of Keeney's responsibilities.233  Mueller did not remember discussing the 

                                                 

226   Id. 
227   Copy of buck slip from Robert Mueller, Assistant Attorney General or the Criminal 

Division to Jack Keeny, Deputy Assistant Attorney General for the Criminal Division Ref. 
Discuss C-0004 after Mueller read (Oct. 9, 1992) (Doc. No. 007157). 

228  Id. 
229   Mueller 5/25/95 GJ at 26.  
230   Mueller 3/27/95 Int. at 5. 
231   Mueller 5/25/95 GJ at 26. 
232   Id. at 27. 
233   Id. 
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matter with Keeney in response to his October 9 note, but he guessed that "in all probability" he 

did.234 

Keeney did not remember the October 9 note from Mueller, but he had no reason to doubt 

he got it.235  Keeney recalled hearing about the case at about that time.236  He assumed he heard 

about it because he discussed it with Mueller within a day or so of the note.237 

14. The October 9, 1992 Teletype to FBI-Little Rock from FBIHQ. 

After the October 8 meeting, Potts ordered that FBI-Little Rock be told to review the 

referral and discuss it with USAO-EDAR.238  Unit Chief Dick told Kendrick what instructions 

should be sent to the FBI in Little Rock.239  Kendrick drafted a teletype that was sent to Little 

Rock on October 9, 1992:240  

AS DISCUSSED . . ., AN FIF [FINANCIAL INSTITUTION FRAUD] 
INVESTIGATION IS WARRANTED IN CAPTIONED MATTER.  
THEREFORE, LITTLE ROCK SHOULD INITIATE A LIMITED 
INVESTIGATION AIMED AT DETERMINING THE EXTENT OF 
VIOLATIONS AS ALLEGED IN THE [RTC'S] CRIMINAL REFERRAL 
FORM, DATED 9/1/92. 

 

                                                 

234   Id. 
235   Keeney 4/7/95 Int. at 2.   
236   Keeney 7/6/95 GJ at 4. 
237   Id. at 4-5.   
238   Potts 2/9/95 Int. at 2. 
239   Kendrick 3/13/95 Int. at 2-3. 
240   Teletype drafted by Kendrick sent to Little Rock (Oct. 9, 1992) (Doc. Nos. KBK 

0000040 through 41); see also Administrative Note/Tickler Count from Kendrick sent to Little 
Rock attachment to teletype (Oct. 9, 1992) (Doc. No. KBK 0000039).  
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LITTLE ROCK SHOULD OBTAIN FROM THE U.S. ATTORNEY AND 
REVIEW THE DOCUMENTS REFERENCED IN THE CRIMINAL 
REFERRAL.  IN ORDER TO PROTECT THE IDENTITIES OF PASSIVE 
INVESTORS AND/OR WITNESSES, LITTLE ROCK SHOULD NOT 
CONDUCT ANY OVERT INVESTIGATION SUCH AS WITNESS 
INTERVIEWS OR SERVING OF GRAND JURY SUBPOENAS AT THIS 
TIME.  IN ADDITION, THE DOCUMENTS SHOULD BE AFFORDED 
APPROPRIATE SECURITY SO AS TO MAINTAIN THE PRIVACY OF THE 
WITNESSES. 

 
LITTLE ROCK IS REQUESTED TO SUBMIT RESULTS OF THIS 

LIMITED INVESTIGATION AND ANTICIPATED INVESTIGATIVE AND 
PROSECUTIVE PLANS BY COB, 10/16/92, TO FBIHQ . . . ATTENTION:  
SSA KEVIN B. KENDRICK.241  

                                                 

241  Cover sheet and page 2 of Teletype drafted by Kendrick sent to Little Rock (Oct. 9, 
1992) (Doc. Nos. KBK 0000040 through 41) (upper case in original).  The substance of the 
October 9, 1992 teletype was set out in its first two pages.  A third page (Doc. No. KBK 
0000039) bears the heading "Administrative Note/Tickler Count."  This note provides additional 
corroboration for the October 8, 1992 meeting and the substance of the discussion that took place 
then.  It reads, in pertinent part, as follows:  "ON 10/8/92, BUREAU OFFICIALS MET WITH 
ASSISTANT AG ROBERT MUELLER AND SPECIAL COUNSEL IRA RAPHAELSON, OF 
THE DOJ.  AAG MUELLER ADVISED THAT DOJ DID NOT HAVE ENOUGH 
INFORMATION AT THIS TIME TO RENDER ANY KIND OF OPINION AND THAT FBIHQ 
SHOULD MAKE A DETERMINATION REGARDING AN INVESTIGATIVE COURSE OF 
ACTION.  AAG MUELLER ADDED THAT THIS MATTER SHOULD NOT BE TREATED 
ANY DIFFERENTLY THAN ANY OTHER SIMILAR FIF INVESTIGATION ADDRESSED 
BY THE FBI AND DOJ."  Mueller said this text reflects what he recalled about the October 8 
meeting.  Mueller 3/27/95 Int. at 4.  He had no intent to have the FBI exert any pressure about a 
Madison Guaranty investigation.  Id.  The statement up front in the October 9 teletype, to the 
effect that an "investigation is warranted," was not a part of his instructions about the handling of 
the referral. Mueller 3/27/95 Int. at 5.  He did not remember using the terminology "limited 
investigation," which also was part of the teletype.  Id. He also said the teletype was generally 
consistent with his memory of the October 8 meeting.  Id. at 5.  The FBIHQ's instructions to the 
FBI in Little Rock to review the referral's supporting documents was an acceptable procedure to 
Mueller so long as such a review was standard practice.  Id.  Potts supported that point, and said 
a review of the referral's supporting documentation was part of normal procedure.  Potts 2/23/95 
Int. at 1.  Raphaelson said the administrative notes to the teletype were not inconsistent with his 
impression at the time that the FBI wanted to know from Mueller and Raphaelson whether, as 
prosecutors, they felt C-0004 had merit.  Raphaelson 3/28/95 Int. at 9.  The FBI would have been 
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After he gave his directions, Potts spoke to Don Pettus, the FBI Special Agent in Charge 

in Little Rock.242  Potts believed this followed Pettus's receipt of a teletype containing instructions 

on C-0004.243  According to Potts, Pettus was unsure that the FBI should do anything with the 

referral, and that it might not be significant enough to justify the opening of any investigation.244  

Potts told Pettus to have someone look at the referral's facts, review the exhibits, inform the U.S. 

Attorney of the findings, and then get the USA's decision, as in any case.245  Potts recalled 

concern about the presidential election, so Potts directed that no overt action be taken.246  Pettus 

was reluctant to take any action then, but wanted the work done.247  Pettus agreed to proceed.248 

                                                                                                                                                             

told that more information was needed before such a decision could be made.  Id.  He opined the 
information in the October 9 teletype and the administrative notes following it easily could have 
been paraphrased from statements made by Mueller or Raphaelson.  Id.  He also believed the 
message would have been conveyed that no one in the higher-ups of Justice would make a 
determination on the referral until after the presidential election in November.  Id. at 10.  
Raphaelson recalled there was about three weeks until the election, and he then believed the 
referral could be dealt with after the election if Governor Clinton lost.  Id.  If he won, then the 
responsibility for the referral could be shifted to the new Administration's appointees at DOJ.  Id. 
  

242  Potts 2/9/95 Int. at 2.  Potts could not remember if he phoned Pettus or vice versa. Id.  
The phone call took place either on the same day that Potts issued his instruction that Little Rock 
was to review the referral, or shortly thereafter.  Id. 

243  Id. 
244  Id. 
245  Id. 
246  Id. 
247  Id. 
248  Id. 
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Verinder recalled a conference call with Pettus.249  Potts, Verinder, and another FBI 

official who Verinder could not remember were present.250  Verinder said the conversation 

became heated.251  Pettus was troubled by FBIHQ's instructions about C-0004, but Verinder could 

not remember why.252  Verinder recalled that Potts asked Verinder and the other official to leave 

the room so that he could speak to Pettus.253  Verinder did not learn about the details of the 

private conversation between Potts and Pettus.254  

15. Little Rock Reacted to the October 9, 1992 Teletype. 

Pettus had a telephone conversation with Verinder about the first McDougal 

prosecution.255  Pettus also recalled another conversation with Potts.256  Pettus believed Potts 

wanted to be certain he had all the facts, so Pettus discussed the first McDougal matter.257  There 

had been a full investigation, and a full trial ending in McDougal's acquittal.258  Pettus said his 

office was "coordinating fully with [Mr. Banks's] office" and that fairness was their concern.259  

                                                 

249  Verinder 3/14/95 Int. at 2. 
250  Id. 
251  Id. 
252  Id. 
253  Id. 
254  Id. 
255   Pettus 6/6/95 GJ at 16. 
256   Id. at 26. 
257   Id. 
258   Id. 
259   Id. at 26-27. 
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He testified that as a result, FBIHQ sent the October 9 teletype, requesting a "limited" or 

"preliminary" inquiry, basically a determination that the referral alleged criminal violations.260  In 

Pettus's view, FBIHQ may have been upset because it thought Little Rock was doing nothing.261  

Once Pettus explained the background of the matter, that the USAO had everything, and the 

presidential election was coming up, he thought Headquarters was more sympathetic and agreed 

that only a limited investigation should be done.262 

16. The Irons/Hall Review of the Referral and its Exhibits. 

Following receipt of the instructions from FBIHQ to conduct a limited review of the 

referral, Irons and Gretchen Hall, a financial analyst assigned to the FBI's Little Rock office, 

went to the USAO-EDAR to examine the referral's exhibits.263  Banks had the exhibits brought to 

a conference room, along with several Whitewater newspaper articles.264  Irons and Hall spent 

two days going over the material, documenting their review.265 

Their conclusion was there appeared to be a case worthy of additional investigation 

against the McDougals.266  Although the Clintons were mentioned in the referral, there was no 

                                                 

260  Id. at 27.   
261   Id. at 27-28. 
262   Id. at 27-31.   
263   Irons 2/14/95 Int. at 5; Hall 2/16/95 Int. at 1. 
264   Hall 2/16/95 Int. at 1. 
265  Id. 
266 Id. 
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evidence they were involved in any crimes.267  The Clintons did not sign any checks and did not 

have signatory authority on a number of relevant Whitewater accounts.268  Irons and Hall 

concluded that an additional investigation was needed.269 

Hall recalled that Banks did not participate in the review and it was her impression that 

no one, other than Banks, had reviewed the exhibits yet.270  After Irons and Hall completed their 

review, they met with Banks, who said the timing of the referral made him suspect a political 

agenda.271  Banks did not say who he suspected.272  Irons said to Banks that he felt that additional 

documents were needed and he wanted to initiate a discreet follow-up investigation.273 

The exhibits remained in Banks's office, and the FBI did not make copies.274  Hall 

prepared a memorandum summarizing their conclusions.275   

                                                 

267  Id. 
268  Id. 
269  Id. at 1-2.  
270   Id. at 2. 
271   Id. 
272  Id. 
273   Id. 
274  Id. 
275   Id.  The Memorandum, dated October 15, 1992, was directed to Irons, and its stated 

purpose was to "assess the merits" of C-0004. Her conclusion, in part, was there was a 
relationship between Bill and Hillary Clinton, Jim Guy Tucker, and the McDougals but that "the 
[R]eferral and exhibits are weak in pointing out whether this relationship is of a criminal nature 
warranting further investigation.  It is apparent, however, there exists a strong case against Jim 
and Susan McDougal for their misconduct and misuse of position with regard to the institution, 
for who better than they could have controlled the situation?" White Water Development 
Corporation Transaction Statement attachment to Memo from Gretchen Hall, Financial Analyst, 
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17. The October 14, 1992 Follow-Up Meeting with Banks. 

Because of the October 9, 1992 teletype, there was a follow-up meeting with Banks some 

time before October 16, 1992.276  The participants included Banks, Dodson, Pettus, Whitehead, 

and Irons.277 

Banks recalled another meeting with FBI-Little Rock -- though not when -- where Pettus 

demonstrated a "sense of urgency."278  Banks characterized Pettus normally would not get 

personally involved unless he "had an extreme interest."279  Banks said "all of sudden, we had this 

FBI pressure that something had to be done by October 16th."280  Banks thought it was the 

witnesses rather than McDougal who were creating the interest.281  He assumed there had been 

contact between the FBI and Main Justice, though no one told him this.282  Banks sensed that an 

"investigation, analysis, or decision" was being done on a time frame set by FBIHQ, and it would 

                                                                                                                                                             

FBI to Steven Irons, Special Agent FBI (Oct. 15, 1992) (Doc. No. JME-00000068).  Hall said 
after she wrote the Memorandum, any decisions about what was to be done with C-0004 rested 
with the Department of Justice, the United States Attorney's Office in Little Rock, and FBIHQ.  
From her perspective, the matter simply died as far as any follow-up work by the FBI.  She did 
not do any additional Madison Guaranty or McDougal-related work until several months later 
(possibly April 1993) when an auxiliary lead came in from FBI-Newark.  Hall 2/16/95 Int. at 2. 

276   Irons placed the meeting "on or about" October 14, 1992.  Irons 2/14/95 Int. at 5. 
277  Id.  Whitehead recalled there was a follow-up meeting involving Banks and Pettus, 

but he could not remember attending it.  Whitehead 3/1/95 Int. at 2. 
278  Banks 5/23/95 GJ at 82. 
279   Id. at 83. 
280   Id. 
281   Id. 
282   Id. 
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lead to "doing something right now with the grand jury."283   

Banks recalled that sometime between October 9 and 16, Irons and Hall came to the 

USAO and reviewed the exhibits.284  He thought he reviewed the referral again as well.285  Banks 

thought from speaking with Pettus that "people [were] trying to get me to issue . . . subpoenas 

before this election," and he testified that he would have resigned before doing that.286  Banks 

agreed the only one who "seemed" to be asking him to issue subpoenas was Lewis.287  He did not 

remember Pettus or Irons asking him to do so.288  

Dodson recalled a meeting with Pettus and Irons at some point between October 6 and 16, 

1992, and thought Whitehead was also present.289  Dodson was present for only part of the 

meeting, but he recalled FBI-Little Rock indicating that it had been asked to go forward with an 

investigation on the referral.290  There was a general discussion of concern that the case might be 

jeopardized if subpoenas were issued at that time.291  Dodson said that FBI-Little Rock did not 

think the eve of the election was the right time to start moving the investigation.292  Dodson 

                                                 

283   Id. at 83-84. 
284   Id. at 84. 
285  Id. at 85. 
286   Id. at 87-88. 
287  Id. at 88. 
288  Id. 
289  Dodson 5/23/95 GJ at 39-40. 
290  Hall 5/23/95 GJ at 40. 
291 Dodson 5/23/95 GJ at 40. 
292  Id. at 40-41. 
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thought that FBI-Little Rock wanted the USAO to say, "Don't do it" if FBIHQ ordered them to go 

forward.293 

Dodson said the referral had been in Little Rock for some time, and there had been no 

criticism of the way it was being handled.294  The tone of this meeting, however, indicated that  

FBI-Little Rock wanted to report immediately.295  Dodson felt the local FBI agents would not 

have behaved that way unless "somebody above them" was pressuring them.296 

Pettus remembered speaking with Banks about communications received from FBIHQ.297 

 Pettus believed that Banks was concerned with the timing of the referral.298  Pettus was "talking 

to our people [i.e., FBIHQ]" and Pettus "assumed that [Banks] was probably talking to his . . . 

counterparts."299  Pettus agreed that before the election, Little Rock should not issue subpoenas 

and conduct witness interviews.300  He was fairly sure a consensus existed that C-0004 would be 

examined again following the election.301 

Irons told the others he thought the referral warranted additional investigation of the 

                                                 

293   Id. at 41. 
294  Id. 
295  Id. 
296   Id. 
297  Pettus 6/6/95 GJ at 32. 
298   Id. 
299   Id.  
300   Pettus 5/10/95 Int. at 4. 
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McDougals and Aunspaugh.302  Irons agreed with Banks and Pettus that investigation should wait 

until after the November 1992 election.303  Irons noted that Madison Guaranty had failed some 

five or six years before, so there was no need to open an investigation immediately.304   

18. The October 16, 1992 Teletype from FBI-Little Rock to FBIHQ. 

On October 16, 1992, FBI-Little Rock sent a teletype to FBIHQ.305  The teletype  referred 

to Headquarters' October 9, 1992 teletype to Little Rock and to a telephone call on October 9 

from the "SAC, Little Rock" (i.e., Pettus) with FBIHQ.306  The teletype read as follows: 

AS DISCUSSED IN REFERENCED TEL[EPHONE] CAL[L], LITTLE 
ROCK WILL NOT INITIATE AN INVESTIGATION OF CAPTIONED 
MATTER [I.E., MADISON GUARANTY AND JAMES MCDOUGAL]. 

 
DURING THE PERIOD OCTOBER 9-16, 1992, U.S. ATTORNEY 

(USA), EASTERN DISTRICT OF ARKANSAS . . . AND WHITE-COLLAR 
CRIME SUPERVISOR AND FINANCIAL ANALYST, FBI, LITTLE ROCK, 
CONDUCTED AN EXTENSIVE REVIEW OF THE REFERRAL AND ALL OF 
THE APPROXIMATELY 300 EXHIBITS FURNISHED TO USA BY 
RESOLUTION TRUST CORPORATION (RTC).  USA CONCURS THERE IS 
ABSOLUTELY NO FACTUAL BASIS TO SUGGEST CRIMINAL ACTIVITY 
ON THE PART OF ANY OF THE INDIVIDUALS LISTED AS WITNESSES IN 
THE REFERRAL.  USA FEELS THE LIMITED DATA FURNISHED MAY 
INDICATE CRIMINAL ACTIVITY ON THE PART OF CAPTIONED 
SUBJECTS, JAMES AND SUSAN MCDOUGAL, AND LISA A[U]NSPAUGH. 
HOWEVER, USA IS HOLDING PROVISION OF A PROSECUTIVE OPINION 

                                                 

302   Irons 2/14/95 Int. at 5. 
303   Id. 
304   Id. 
305   Teletype from FBI-Little Rock to Director of FBI, Referencing Teletype from FBI-

Little Rock to Director of FBI, October 9, 1992 (Oct. 16, 1992) (Doc. Nos. JME-00000021 
through 24). 

306   Id. at 1 (Doc. No. JME-00000021). 
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REGARDING THOSE SUBJECTS IN ABEYANCE.307 
 

The teletype summarized prior communications about the prior indictment, trial, and 

acquittal of McDougal, and said he had no assets to pursue.308  It noted the available facts 

indicated that one or more federal violations might exist, but the USAO was "CONSIDERING 

THE LIKELIHOOD OF PROVING SUCH VIOLATIONS AND THE MANPOWER 

OPPORTUNITY COST TO OTHER PRIORITY INVESTIGATIONS" of investigating 

McDougal again.309  Finally, the October 16 teletype mentioned that FBI-Little Rock was 

awaiting referrals from the RTC about two large thrift failures in Arkansas – Savers Savings and 

First Federal, whose losses were $650 million and $900 million.  The teletype said the loss at 

Madison Guaranty was $47.7 million.310  FBI-Little Rock asked Headquarters to contact the RTC 

and ask it to prepare referrals on Savers Savings and First Federal, both of which were viewed by 

Little Rock as having "much greater prosecutive potential" than Madison Guaranty.311 

Pettus said the teletype accurately reflected his feelings about the referral then.312  The 

"extensive review" of the referral and its exhibits constituted, in Pettus's view, the "limited" 

investigation that FBIHQ had directed in its October 9 teletype.313  Banks mostly agreed with the 

                                                 

307   Id. at 1-3. 
308   Id. 
309   Id. 
310   Id. 
311   Id. 
312   Pettus 5/10/95 Int. at 4. 
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teletype's assessment of his attitude then.314  He said if the language meant that he was 

withholding judgment on whether to move against McDougal until after the election, then "that's 

what I was saying to them."315 

19. FBIHQ Received the October 16 Teletype. 

Potts recalled receiving the October 16 teletype stating the USAO-EDAR's view that the 

referral did not warrant opening an investigation then.316  Potts said according to usual 

procedures, the FBI would not open an investigation if the U.S. Attorney did not deem it 

appropriate.317  Potts understood from Pettus that even if USAO-EDAR said an investigation was 

appropriate, it would have been put behind other priority matters pending in the Little Rock 

Division.318  Potts also recalled Pettus strongly agreeing with Banks's position that the referral 

might warrant an investigation, but should not be initiated then.319  For his part, Potts's position 

was the Bureau would conduct an investigation if needed, but he wanted an assessment of the 

referral  done in a way that did not negatively affect anyone without cause.320 

After the teletype, Potts's position was that the FBI would take no action on the referral 

until after the election; he did not think the USAO-EDAR had declined the matter, and believed 

                                                 

314   Banks 5/23/95 GJ at 85-96.  
315   Id. at 89-90. 
316   Potts 2/9/95 Int. at 2-3. 
317  Id. at 3. 
318  Id. 
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the referral would be revisited.321 Verinder agreed with the October 16 teletype, and thought the 

U.S. Attorney had courage and did the right thing by not pushing an investigation before the 

election.322  Dick said once Little Rock's October 16 teletype was received, the matter was in a 

holding pattern until follow up after the election.323 Kubic thought the teletype was an accurate 

assessment of the referral.324 

20. FBIHQ Transmitted a Copy of the October 16 Teletype to Main Justice. 
 

Potts wrote out a buck slip dated October 19, 1992 transmitting a copy of the October 16 

teletype to Mueller at Main Justice.325  Potts wrote:  "I have discussed with [SAC Pettus] and 

agree with the contents of this teletype [i.e.] no investigation is justified at this time."326  

Mueller thought the matter was being appropriately handled.327  His rationale was that the 

teletype said the FBI had reviewed the matter; the FBI in Little Rock was comfortable with the 

decision that no additional investigative activity was warranted then; and the U.S. Attorney in 

Little Rock was also comfortable with that stance.328  Mueller was sure that if Raphaelson had not 

                                                 

321   Potts 2/9/95 Int. at 3-4. 
322   Verinder 3/14/95 Int. at 3. 
323   Dick 5/31/95 Int. at 2. 
324   Kubic 3/8/95 Int. at 4. 
325   Buck Slip from SA Potts, FBI to Mueller referencing teletype from Little Rock (Oct. 

19, 1992) (Doc. No. 000502). 
326 Id.  Mueller did not remember receiving the slip, but he said he "undoubtedly did."  

Mueller 5/25/95 GJ at 30. 
327  Mueller 5/25/95 GJ at 33. 
328   Id. 
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received a copy of Potts's slip, then he would have told Raphaelson about the results or made 

certain that Raphaelson got a copy.329 

Raphaelson recalled "something like" Potts's October 19 buck slip, and that at some point 

he saw a copy of FBI-Little Rock's October 16 teletype.330  He was not satisfied because he was 

distrustful of FBI-Little Rock for having withheld information from FBIHQ.331  He testified there 

was nothing for him to do then because he did not feel he should put his judgment in conflict 

with FBI-Little Rock until after the election.332 

21. Banks's October 16, 1992 Letter. 

Banks wrote to Pettus at the FBI in Little Rock on October 16, 1992.333  Banks wrote he 

was following up on his "previous meeting" with Pettus.334  Banks restated his "serious 

reservations" about prosecuting the individuals listed in C-0004. 335  Banks opined there was no 

case provable beyond a reasonable doubt against any of the witnesses, though Banks said they 

may have exhibited "poor judgment, possible conflicts of interest or ethical infractions."336  Banks 

                                                 

329   Mueller 5/25/95 GJ at 34. 
330  Raphaelson 6/6/95 GJ at 46-47. 
331  Id. at 47-48. 
332   Id. at 48. 
333   Letter from Charles A. Banks, United States Attorney Eastern District of Arkansas to 

Mr. Don Pettus, Special Agent in Charge, FBI-Little Rock (Oct. 16, 1992)  (Doc. Nos. 007088 
through 89).  The letter indicates that it was dictated on October 14, 1992.  See id. at 1. 
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identified the McDougals and Aunspaugh as the only individuals "worthy of possible 

deliberation for investigation."337  Banks expressed doubt about going forward in light of 

McDougal's previous acquittal, his then-current ill mental health, and the low probability of 

recovering any of Madison Guaranty's losses.338  Banks continued: 

I am now advised that you have been ordered to do an immediate review to 
determine if in[v]estigation is warranted.  As part of same, you are required to 
send a prospective proposal for such investigation by Friday, October 16, 1992.  
Such an order does not apply to this office. 

 
However, I do believe it might be helpful to reiterate what I have told you 

previously.  Neither I personally nor this office will participate in any phase of 
such an investigation regarding [C-0004] prior to November 3, 1992.  You may 
communicate this orally to officials of the FBI or you should feel free to make this 
part of your report.339 

 
Banks said the referral was an attempt to influence the election.340  He said it was 

"inappropriate" for him to participate in such an investigation, and that doing so would amount to 

"prosecutorial misconduct . . . detrimental to the Department of Justice, FBI, this office and to 

the President of the United States."341   

Banks's letter concluded: 

In due time, I will be happy to meet with you to discuss a limited 
examination and [the] possibility of proving some of the allegations regarding Mr. 
and Mrs. McDougal and A[u]nspaugh.  In the event I conclude that their case 
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should be declined, which at this point is a distinct possibility, the DOJ can 
certainly override that decision and commit Department of Justice personnel and 
resources to both the investigation and prosecution of the case.342 

 
Banks had the impression that Pettus was being ordered to do something overt before the 

election, and he wanted no part of that.343  He agreed there was nothing wrong with doing an 

"immediate review," but he testified that he understood Pettus's orders differently then.344  He 

thought that such a review had been done.345  Banks later said he may have 

"miscommunicated."346  He said the referral had been at Main Justice since October 6, and he had 

heard nothing.347   

Banks sent a copy of his October 16 letter to Henneman at the EOUSA in Washington.348  

Banks felt if he was doing anything wrong on the referral, then he would have heard something 

from Main Justice.  Banks said if the "hot-button line" (the urgent reporting system) worked as 

intended he would get a response back in a hurry.349 He did not.350 

                                                 

342 Id. 
343   Id.; Banks 5/23/95 GJ at 90-99. 
344  Banks 5/23/95 GJ at 96-97. 
345  Id. 
346   Id. at 95-96. 
347  Id. at 97. 
348  Copy of October 16, 1992 transmittal letter from Charles A. Banks, United States 

Attorney, Eastern District of Arkansas to Donna Henneman, Executive Office United States 
Attorney, Ref. RTC Referral No. C0004 (Oct. 16, 1992) (Doc. No. 000091).   

349  Banks 5/23/95 GJ at 100.     
350   Id. 
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22. Main Justice Received Banks's October 16 Letter. 

A copy of Banks's October 16 letter arrived at Main Justice on October 20, 1992.351  The 

EOUSA prepared an Urgent Report, to "update" the prior October 7.352  Barr could not remember 

the October 20 Urgent Report, but he did remember hearing about a letter in which Banks 

criticized the FBI's handling of the referral.353 

Mueller knew that he saw the October 20 Urgent Report with the attached Banks letter at 

some point.354  He took no action on the letter.355  He thought that Main Justice had done the right 

thing, and that Banks was "overreacting," because to Mueller's understanding, no one was 

pushing for an investigation.356  Other than that, Mueller agreed with Banks's posture.357 

                                                 

351   Copy of October 16, 1992 transmittal letter from Charles A. Banks, United States 
Attorney, Eastern District of Arkansas to Donna Henneman, Executive Office United States 
Attorney, Legal Counsel, date stamped October 20 Ref. RTC Referral No. C0004 (Oct. 16, 1992) 
(Doc. No. 000091).      

352  Urgent Report transmitting to listed recipients a copy of Banks's October 16 letter and 
a copy of the earlier, October 7 Urgent Report (Oct. 20, 1992) (Doc. No. 007153).  

353  Barr 6/2/95 Int. at 6-7.  Barr was upset because at no time did he, or anyone working 
for him, suggest to Banks that USAO-EDAR should do something with the referral that would be 
considered improper.  Id. 

354  Mueller 5/25/95 GJ at 35. 
355   Id. After reviewing the October 16 Banks letter, Mueller testified that in retrospect, he 

was not sure if he ever saw the teletype from FBIHQ to FBI-Little Rock directing that a 
preliminary investigation be undertaken (the October 9 teletype); in his view, that directive went 
beyond what he recalled discussing at his meeting with FBI officials.  Id. 

356  Id. at 36. 
357  Id. 
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23. Mueller's October 23, 1992 Note to Keeney. 

On October 23, 1992, Mueller sent the October 19 Potts buck slip and a copy 

of FBI-Little Rock's October 16 teletype to Keeney.  Accompanying those documents was a buck 

slip from Mueller to Keeney that read:  "FYI."358  Mueller sent this material to Keeney to keep 

him apprised so Mueller could get his advice in the future if any additional steps were taken.359 

Keeney recalled the note.360  He endorsed on the buck slip's bottom the notation:  "I don't 

see us as involved at this point.  Bureau's position is reasonable."361  He sent the note and 

accompanying materials to Gerald McDowell, the Chief of the Fraud Section, for the latter's 

information.362  

24. The Period between October 23 and the Election.  

This Office interviewed Mueller about the reasons why Main Justice took no action 

during October 1992.  He said the referral was within the jurisdiction of USAO-EDAR, and 

nothing had happened to trigger Main Justice's involvement.363  The matter had not progressed 

                                                 

358   Buck slip from Bob Mueller, Assistant Attorney General, Criminal, to John B. 
Keeney, Deputy Assistant Attorney General Criminal Division, DOJ, FYI (Oct. 23, 1992) (Doc. 
No. 000500).  See Mueller 5/25/95 GJ at 36-37. 

359   Mueller 5/25/95 GJ at 37. 
360  Keeney 4/7/95 Int. at 3. 
361  Buck slip from Bob Mueller, Assistant Attorney General, Criminal Division, to John 

B. Keeney, Deputy Attorney General Criminal Division, DOJ, FYI (Oct. 23, 1992) (Doc. No. 
000500).  

362  Id.; Keeney 4/7/95 Int. at 2.  Although McDowell did not remember seeing the note, 
he recalled seeing the October 16 teletype at some point.  McDowell 5/12/95 GJ at 19-20. 

363  Mueller 3/27/95 Int. at 7. 
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enough to require Main Justice's approval to proceed.364  Mueller viewed his role as making 

certain the matter was being appropriately handled, and the referral's naming of the Clintons as 

witnesses did not alter that approach.365  He wanted to avoid any appearance that the Justice 

Department was improperly involved.366  Once he was satisfied the matter was being handled 

properly, his involvement was over.367  

B. Post-Election Handling of the Referral. 

1. The Referral's Status in USAO-EDAR from November 3, 1992 to January 
27, 1993. 
 

Banks testified that after the November election, he started making plans to return to 

private practice.368 He assumed that if the referral had merit, it would be taken up by Main 

Justice.369  He did not think he assigned the referral for action in his office.370  He did not give a 

specific reason for not assigning it other than "the same sense of sensitivity" that existed before 

the election.371  Banks said he heard nothing from either the FBI or the Justice Department, and 

he was working on other matters, so the referral "was just sitting there pending."372  

                                                 

364 Id. 
365  Id. at 6. 
366  Id. 
367  Id. 
368   Banks 5/23/95 GJ at 103-04. 
369   Id. at 105. 
370  Id. 
371  Id. at 105-06. 
372   Id. at 106. 
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Banks believed that if "somebody" needed to move forward with an investigation, that 

was something that he would not be allowed to do, and he would have asked to be recused "due 

to his position" and because he was going to leave his post.373  Banks still had a nomination to the 

federal bench pending in the Senate and felt with President Clinton in office, moving forward on 

C-0004 would have appeared politically vindictive.374 

Banks thought C-0004 was Main Justice's case after the referral and his letter had been 

sent to the EOUSA.375  He insisted he believed that once he sent the referral to Washington via 

the "hot button" route, given the allegations against the witnesses (including the Clintons), "the 

roof would come off," and he would hear "something back in a hurry."376  Instead, he was met 

with "dead silence," which indicated to him there was no urgency.377  Banks did not believe Main 

Justice could have interpreted his prior actions and correspondence to mean that USAO-EDAR 

would move on C-0004 after the election.378   

Dodson knew he also would be leaving because of the election results, and he did not see 

any urgency to moving forward on C-0004 when he could not finish it.379  Dodson also thought 

                                                 

373   Id. at 108-09. 
374   Id. at 107-08. 
375  Id. at 106-07. 
376   Id. at 110, 112. 
377   Id. at 110-12. 
378  Id. at 113. 
379   Dodson 2/15/95 Int. at 7; Dodson 5/23/95 GJ at 52-53. 
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that Justice's silence indicated that Justice agreed with the USAO's position.380  He also thought 

his office had a conflict, in the sense that proceeding on the referral would appear like "one last 

blow at Clinton."381  He did not think the referral would be left for handling in the hands of the 

USAO-EDAR; he thought the Justice Department would take up the referral, or a special 

prosecutor would be appointed.382   

2. Main Justice's Posture on the Referral from November 3, 1992 to January 
27, 1993. 
 

After the November 1992 election, Barr felt that both the FBI and career professionals in 

the Criminal Division of the Justice Department were aware of the referral and would insure that 

it was properly handled.383   

Raphaelson also did nothing about the referral after the election.  No one at Justice ever 

contacted him for a briefing on significant matters when he left his position as Special Counsel.384 

 He did not contact Banks because he thought a call from him to USAO-EDAR would prompt 

                                                 

380   Dodson 2/15/95 Int. at 8. 
381   Dodson 5/23/95 GJ at 53. 
382  Id. at 52-53.  The FBI Little Rock also was under the impression the referral had been 

set aside by Main Justice.  See Irons 2/14/95 Int. at 6 (Irons heard nothing about the referral and 
believed that DOJ was reviewing it; he received no additional instructions about C-0004 from 
DOJ or USAO-EDAR and considered it a "dead issue"). 

383  Barr 6/2/95 Int. at 7.  Barr appointed Daniel Levin, his Chief of Staff, to coordinate 
the transition.  Id.  Levin did not brief the transition team about C-0004, and knew of no one who 
did.  Id.   

384  Raphaelson 6/6/95 GJ at 71-72. 
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Banks to charge that Main Justice was attempting to politicize the matter.385  Mueller did not 

remember anything that happened on the referral from after election to when he left the 

Department of Justice on January 19, 1993.386 

3. Banks's January 27, 1993 Recusal Letter. 

On January 27, 1993, Banks sent a letter to the EOUSA saying his office had a "conflict 

of interest" on C-0004, asking to be recused from the matter, and asking for decisions about its 

"investigation, indictment, prosecution or declination" be made by the Department of Justice.387  

He also noted that his resignation as U.S. Attorney was effective March 1, 1993.388  Banks said he 

sent the letter following a call to USAO-EDAR from the RTC where the RTC asked how it 

should respond to a request for documents on the referral.389  Banks's letter read: 

RTC's contact with us was to determine the position of this office regarding their 
response to the [media Freedom of Information Act] request.  Specifically, RTC 

                                                 

385  Id. at 63-64, 72.   
386  Mueller 5/25/95 GJ at 37-38.  For several months following the election, FBIHQ had 

nothing to do with any investigation involving Madison Guaranty.  Later in 1993, there was a 
renewed interest in the thrift arising from Little Rock's separate investigation about David Hale, 
which originated from an FBI-Newark lead.  See Potts 2/9/95 Int. at 5; Verinder 3/14/95 Int. at 4; 
Kubic 3/8/95 Int. at 5; Kendrick 3/13/95 Int. at 4; Irons 2/14/95 Int. at 6-7. 

387  Letter from Charles A. Banks, United States Attorney, Eastern District of Arkansas to 
Ms. Donna Henneman, Office of Legal Counsel, Executive Office for United States Attorneys 
(Jan. 27, 1993) (Doc. Nos. 007116 through 17).    

388  Id. 
389   Id.  Dodson said Lewis from the RTC had called him about the media request.  

Dodson 5/23/95 GJ at 55-56.  He thought she was using the FOIA request as a way to find out 
what was going on with the referral.  Id. at 56.  Dodson told Banks about the Lewis query.  Id. at 
57; see Banks 5/23/95 GJ at 117;  see also Lewis 5/18/95 GJ at 23-24 (recalling contact with 
Dodson about the FOIA request, on January 7, 1993).  
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wanted to know if a production of referral documents would affect our 
investigation. 

 
The purpose of this letter is to clarify any possible confusion.   
 
First, we have no investigation ongoing.  Second, we have informed RTC 

of this and further suggested they should follow the appropriate FOIA law in 
responding to the request.  I believe this RTC inquiry makes it appropriate for me 
to advise you as to the present status of the . . . Referral. 

 
Our position as related in the enclosed [copy of Mr. Banks's October 16, 

1992 letter to Mr. Pettus] is self-explanatory.  As previously indicated, it seems 
prudent that a limited preliminary investigation of allegations pertinent to Mr. and 
Mrs. McDougal and Ms. A[u]nspaugh should be considered.  The taking of 302's 
from these individuals should determine whether there is merit to substantiate 
further investigation. 

 
I believe this office has a conflict of interest in conducting an investigation 

or presenting an indictment against these individuals.  Previous prosecution of Mr. 
McDougal and two other defendants resulted in a not guilty verdict.  Several 
allegations suggesting political prosecutions were made during the trial.  These 
were patently false but a second investigation/prosecution could easily give the 
appearance of inappropriate motivation by this office.390 

 
At that point, with his judicial nomination still pending, Banks felt it would look "even 

worse" for him to start pushing an investigation of C-0004 before leaving office.391  He testified 

that in lay language, he was trying to tell Main Justice: 

Whatever you folks are supposed to be doing under this referral service, this hot-
button service, if you're not doing it, wake up. 

 
I'm telling you again, we don't have an investigation going.  This referral is 

                                                 

390  Letter from Charles A. Banks, United States Attorney, Eastern District of Arkansas to 
Ms. Donna Henneman, Office of Legal Counsel, Executive Office for United States Attorneys 
(Jan. 27, 1993) (Doc. Nos. 007116 through 17). 

391  Banks 5/23/95 GJ at 117.  
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basically holding, and you need to tell me what you want to do about it. 
 
That was during the interim.  Now, I'm telling you as far as I'm concerned, I've got 
a conflict.  You need to come on and do something with this. 
 
Your silence is confusing.392 

 
Banks testified that he did not seek recusal before January 27, 1993 because he assumed 

that if Main Justice and the FBI truly wanted to move on C-0004, he would have heard 

something long before.393 

4. Banks Spoke with His Successor about C-0004. 

Banks recommended to Justice that Richard Pence, an assistant in his office, be appointed 

to serve as Interim U.S. Attorney for the Eastern District of Arkansas following Banks's 

departure.394  Banks recalled talking with him generally about C-0004.395  Dodson recalled giving 

Pence an "update," about a number of cases, including C-0004, "just to let him know what was 

going on."396  Pence recalled that shortly before Banks and Dodson left the USAO-EDAR, one or 

the other told Pence the RTC had referred a matter on Madison Guaranty and that Banks had 

recused and referred the matter to Justice.397  Dodson did not say the matter had been declined.398  

                                                 

392  Id. at 120-21. 
393   Id. at 121. 
394   Id. at 124-25.  
395  Id. at 125. 
396   Dodson 5/23/95 GJ at 68. 
397   Pence 5/12/95 GJ at 5. 
398  Id. at 5-6.  
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Pence testified that they did not show him any documents about the referral.399 

C. Main Justice's Handling of Banks's Recusal Request.  

1. Initial Handling of Banks's Recusal Request. 

On February 9, 1993, Anthony Moscato (then serving as the Director of the EOUSA), 

sent a memorandum on Banks's recusal to Stuart Gerson, then the Acting Attorney General, 

through Douglas Frazier, the Principal Associate Deputy Attorney General.400  The memorandum 

summarized the nature of the matter, and attached copies of Banks's October 16, 1992 letter, his 

January 27, 1993 letter seeking recusal, the October 7 and 20, 1992 Urgent Reports, and the 

referral.401 

By memorandum dated February 18, 1993, Frazier sent the recusal package for "review 

and recommendation" to Keeney, the Acting Assistant Attorney General for the Criminal 

                                                 

399  Id. at 6. 
400   Memo for Stuart M. Gerson, Acting Attorney General, through Douglas N. Frazier, 

Principal Associate Deputy Attorney General, from Anthony C. Moscato, Director, Executive 
Office for United States Attorney, Subject:  Recusal by the United States Attorney's Office for 
the Eastern District of Arkansas on a Resolution Trust Corporation Referral (Feb. 9, 1993) (Doc. 
Nos. 006671 through 72).  The memorandum was prepared by Robert Marcovici, a Senior 
Attorney Advisor in the Office of Legal Counsel, EOUSA.  Marcovici 1/18/95 Int. at 1, 2. The 
memorandum initially was typed on February 4, and then retyped February 5, 1993, indicating 
that perhaps some changes were made either by Moscato, or by Deborah Westbrook, another 
attorney in the EOUSA's Office of Legal Counsel.  S. Johnson 1/10/95 Int. at 2.  The 
memorandum left the office on February 9.  Id. 

401  Memo for Stuart M. Gerson, Acting Attorney General, through Douglas N. Frazier, 
Principal Associate Deputy Attorney General, from, Anthony C. Moscato, Director, Executive 
Office for United States Attorney, Subject:  Recusal by the United States Attorney's Office for 
the Eastern District of Arkansas on a Resolution Trust Corporation Referral (Feb. 9, 1993) (Doc. 
Nos. 006671 through 72). 
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Division.402  Keeney sent the package to the Fraud Section.403 

2. Handling of the Recusal Request by the Fraud Section. 

Once in the Fraud Section, Gerald McDowell, the Section Chief, assigned the matter to 

Mark MacDougall, a trial attorney in the section.404  MacDougall's understanding was that he was 

to review C-0004 and recommend whether it merited going forward; and to look at the 

documents in the package forwarded by Keeney and determine if the information met the 

Department's standards for opening an investigation.405  He testified that he was not asked to 

examine Bank's recusal issue.406 

McDowell said the Fraud Section did not receive many recusal requests.407  If there was 

some question about the need for recusal, then the section might look at the merits of the 

substantive case and do an analysis, as happened with the referral and the Banks recusal 

request.408  McDowell felt there was no basis for Banks's recusal, but the merits of C-0004 were 

                                                 

402  Memo to John C. Keeney, Acting Assistant Attorney General, from Douglas N. 
Frazier, Associate Deputy Attorney General, Ref. Recusal by the U.S. Attorney's Office for the 
Eastern District of Arkansas on a Resolution Trust Coroporation Referral (Feb. 18, 1993) (Doc. 
No. 001986).   

403  Keeney 7/6/95 GJ at 11-12. 
404   MacDougall 2/3/95 Int. at 1.  There was some testimony that George Allen Carver, 

the Section's Principal Deputy Chief, made the assignment.  McDowell 7/19/94 Int. at 2 (believes 
he asked Carver to assign the matter for analysis to a staff attorney); Carver 7/6/95 GJ at 33 (sure 
that McDowell made assignment, but Carver would have been in the process). 

405  MacDougall 2/3/95 Int. at 1-2; MacDougall 5/30/95 GJ at 66-67. 
406   MacDougall 5/30/95 GJ at 67. 
407  Id. 
408   Id. at 21. 
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examined so McDowell could answer any questions he might receive from his superiors.409 

3. MacDougall's February 23, 1993 Memorandum. 

MacDougall remembered that around February 18, 1993, he was in the Fraud Section's 

Washington offices, and McDowell called him over and gave him the referral, asking if he would 

review it.410  MacDougall had never received such an assignment before.411 MacDougall believed 

he got the assignment because he was "walking down the right or wrong corridor on the right or 

wrong day."412  MacDougall said he worked on his project over the weekend and gave it to 

                                                 

409   McDowell 7/19/94 Int. at 2.  When MacDougall was assigned to analyze the referral, 
he had been in the Fraud Section for two years.  MacDougall 2/3/95 Int. at 1.  Although officially 
assigned to Main Justice in Washington, he spent most of his time regularly commuting to 
Dallas, Texas where he served as a trial attorney with the Dallas Bank Fraud Task Force.  From 
September 1992 through January 1993, he was involved in the trial of several bank fraud cases in 
Dallas.  MacDougall 2/3/95 Int. at 1.  In January 1993, he was involved in seeking and returning 
an indictment in a Dallas bank fraud case, and also was asked to travel to Boston, Massachusetts 
to review some investigations pending there.  MacDougall 2/3/95 Int. at 1. 

410   Id.  February 19, 1993 was a Friday; MacDougall believed that he started the 
assignment that weekend and took it home with him.  Id.  There is some evidence the recusal 
package was not received in the Fraud Section until February 22, 1993, in which case 
MacDougall received the assignment no earlier than four days after he believed he did.  See  
Correspondence Tracking System Status/Actions, Record Update,  (Doc. No. 014577); see also 
Letter to Kenneth W. Starr, Esquire, Office of Independent Counsel from G. Allen Carver Jr., 
Fraud Section's Principal Deputy Chief, Referencing the Office's handling of Mr. Carver's Grand 
Jury Appearance at 3 (July 17, 1995) (stating that Criminal Division's case tracking system 
indicated the recusal request was received in the Fraud Section on February 22, 1993).  If that is 
correct, then MacDougall's memorandum, dated February 23, 1993, was produced in one day.  
See S. Rep. No. 104-280, at 171 (1996) (noting that MacDougall memorandum was produced in 
a day).  

411   MacDougall 5/30/95 GJ at 18. 
412  Id.  McDowell said he discussed the assignment with Carver, and the matter was 

given to MacDougall because of the latter's experience and that fact that MacDougall was soon to 
leave DOJ and had the time to perform the work.  McDowell 7/19/94 Int. at 2; see 
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McDowell's secretary on February 23 or 24, 1993.413  He testified that he spent eight to twelve 

hours on the project.414 

MacDougall reviewed only documents he was in possession of:  the referral itself 

(including the RTC's September 1, 1992 transmittal letter accompanying the referral), Banks's 

October 16, 1992 letter to Pettus, and Banks's January 27, 1993 recusal letter to the EOUSA.415  

He did not review any of the referral's exhibits, and had no knowledge of them.416  He did not 

attempt to contact any investigators acquainted with the matter -- either at the RTC or the FBI -- 

and did not contact the U.S. Attorney's Office in Little Rock.417  He did not review the exhibits, 

because:  "I was asked to review what was in the package, and there were no exhibits in the 

package."418  He said he did not contact any of the investigators familiar with the referral, because 

that would have been beyond the scope of his assignment:   

The assignment I had been given was, as I understood it, very specific, to review 
the Referral.  I had not been directed or authorized to conduct an investigation, 
and I was confident had I asked to do so that that was beyond what the Fraud 
Section had been asked to do.  For me to have gone outside of that channel and to 

                                                                                                                                                             

also McDowell 5/30/95 GJ at 48 (MacDougall was one of the Fraud Section's "best prosecuting 
attorneys").  Carver testified that MacDougall was bright and had a banking background, and was 
a reasonable choice to examine a referral that spoke of banking transactions.  Carver 7/6/95 GJ at 
44. 

413   MacDougall 2/3/95 Int. at 2; MacDougall 2/10/95 Int. at 1. 
414   MacDougall 5/30/95 GJ at 24. 
415   MacDougall 2/3/95 Int. at 3.  
416  MacDougall 5/30/95 GJ at 30. 
417   Id. at 28-29. 
418   Id. at 88. 
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have, essentially, begun my own investigation by contacting the RTC and the 
agents and so forth would have run well afoul of what I had been asked to do, and 
I did not do that for that reason.419 

 
McDowell testified that MacDougall's authority was not so restricted.420  Carver supported 

MacDougall's understanding:  MacDougall was to review what he had and that was it.421   

MacDougall produced a five-page, single-spaced memorandum summarizing the results 

of his analysis of C-0004.422  The memorandum gave a detailed summary of the referral's factual 

allegations.423  In the "Analysis" section MacDougall agreed the referral provided "substantial 

factual support for the assertion that Mr. and Mrs. McDougal's conduct may have constituted a 

breach of fiduciary duty, abuse of position, and self-dealing."424  MacDougall concluded the 

referral failed to provide "factual allegations sufficient to establish the elements of any of the 

criminal statutes used in the prosecution of bank fraud cases."425 

MacDougall's "Recommendation" section read: 

                                                 

419   Id. at 29-30. 
420   McDowell 5/30/95 GJ at 35-36. 
421  Carver 2/1/95 Int. at 2 (had MacDougall asked, Carver would have told him to review 

what he had); Carver 7/6/95 GJ at 47 (MacDougall was supposed to review the materials sent 
over "from across the street" and it was not his place to conduct an investigation). 

422  Memo from Mark J. MacDougall, Trial Attorney, to Gerald E. McDowell, Chief, 
Fraud Section, Ref. Resolution Trust Corporation Criminal Referral No. C0004, dated August 
31, 1992, Naming James B. McDougal, Susan H. McDougal and Lisa Aunspaugh (Feb. 23, 
1993) (Doc. Nos. 004567 through 72). 

423  Id. 
424   Id. 
425   Id. 
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Based solely upon available information, and in light of applicable law and 
current Fraud Section standards for prosecution, the conduct of James B. 
McDougal, Susan H. McDougal and Lisa A[u]nspaugh as described in the 
criminal referral does not appear to warrant the initiation of a criminal 
investigation.426 

 
MacDougall testified that if the decision whether to open an investigation had been his, he would 

not have relied solely on his memorandum and would have required more information.427  He said 

his memorandum was not meant to be the final word on whether C-0004 should be investigated 

or declined and that if someone declined solely from his memorandum, that person was 

"certainly avoiding . . . [her] obligations at the time."428  

There was some testimony critical of MacDougall's failure to review the referral's 

exhibits and contact investigators.  Donald Mackay, a Fraud Section attorney who later led the 

DOJ team investigating Madison Guaranty, opined that MacDougall's memorandum "missed the 

boat," and thought the referral had enough information and allegations to warrant opening an 

investigation.429  Dwight Bostwick, another Fraud Section attorney who later assisted Mackay in 

his investigation of Madison Guaranty, testified that his practice was to look at a referral's 

                                                 

426   Id.  MacDougall testified that what he meant by "Fraud Section standards" was what 
members of the Dallas Bank Fraud Task Force had learned through the many cases it tried, to 
more than 200 convictions, and some acquittals.  MacDougall 5/30/95 GJ at 55.  MacDougall 
said the Task Force tried to apply what it had gleaned from trying so many cases to its review of 
referrals.  Id.  McDowell thought that MacDougall was referring to "standards he was used to in 
the Dallas Bank Fraud Task Force."  McDowell 5/30/95 GJ at 48.   

427  MacDougall 5/30/95 GJ at 72 ("If I was being asked to make the final decision, I 
would have asked for more information than I had in hand because of who the witnesses were").  

428  Id. at 70-72. 
429  Mackay 6/27/95 GJ at 19-24, 81-83.   
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exhibits, because "the importance of a referral is the documents underlying [it]."430 

4. DOJ's March 19, 1993 Memorandum. 

After MacDougall, Carver drafted a transmittal memorandum for Keeney summarizing 

the Fraud Section's views on Banks's recusal request and the merits of the referral.  The 

memorandum, which was dated March 19, 1993, read: 

The attached recusal package was forwarded for review from your office 
on February 18, 1993.  We have reviewed the material in the package and have 
concluded that there is no identifiable basis for recusal by the U.S. Attorney.  
Further, we would not question a decision by the U.S. Attorney to decline further 
substantive action on the Referral.  A copy of the Fraud Section's memorandum 
summarizing our review is attached for your use and, should you decide it is 
appropriate, for forwarding to the U.S. Attorney in Little Rock.431 

 
The memorandum was typed on March 2,432 and initialed by both Carver and McDowell 

on the same date.433  He did not know of any changes after he prepared it, nor did he remember 

conversations with anyone outside of the Fraud Section about it.434 

Carver said the position against recusal was McDowell's decision, backed by a strong 

recommendation from Carver.435  In Carver's view, Banks gave no reason for his recusal, short of 

                                                 

430   Bostwick 7/6/95 GJ at 17. 
431   Memo from John C. Keeney, Acting Assistant Attorney General, to Douglas N. 

Frazier, Associate Deputy Attorney General, Subject:  Recusal by the U.S. Attorney's Office for 
the Eastern District of Arkansas on a Resolution Trust Corporation Referral (Mar. 19, 1993) 
(Doc. No. 017491). 

432  Id.; Carver 2/1/95 Int. at 2; Carver 7/6/95 GJ at 56-57. 
433  Carver 7/6/95 GJ at 59. 
434   Carver 2/1/95 Int. at 2. 
435  Id. 
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not wanting to handle the case.436   

The March 19 memorandum said the Fraud Section "would not question a decision by 

[USAO-EDAR] to decline further substantive action on the [R]eferral."437 Carver doubted that he 

had ever before drafted a memorandum in a recusal situation like the March 19 memo, where the 

Fraud Section's view of the merits of the underlying matter was included.438  Carver agreed that 

the referral did not present a strong case.439   

Carver believed the USAO-EDAR thought C-0004 was not meritorious.440  Carver 

claimed the statement in the March 19 memorandum -- that the Fraud Section would not question 

a decision by USAO-EDAR to decline additional substantive action on C-0004 -- had no ulterior 

purpose and that "[t]here was no intent to steer the U.S. Attorney in any particular direction, 

beyond calling on the U.S. Attorney to handle and decide the matter."441  Carver said "what we 

were saying was, we don't see any compelling reason to go forward and conduct an investigation 

                                                 

436 Id. 
437  Memo from John C. Keeney, Acting Assistant Attorney General, to Douglas N. 

Frazier, Associate Deputy Attorney General, Subject:  Recusal by the U.S. Attorney's Office for 
the Eastern District of Arkansas on a Resolution Trust Corporation Referral (Mar. 19, 1993) 
(Doc. No. 017491).   

438  Carver 2/1/95 Int. at 3; Carver 7/6/95 GJ at 63. 
439  Carver 2/1/95 Int. at 50. 
440  Carver 7/6/95 GJ at 68 (USAO-EDAR was of the view that C-0004 "was not a very 

compelling case to pursue").  
441   Carver 7/17/95 at 2; see Letter to OIC, Kenneth W. Starr, from G. Allen Carver Jr., 

Fraud Section's Principal Deputy Chief, dtd, Ref:  Grand Jury Appearance at 2-3 (July 17, 1995). 
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of McDougal if you don't want to."442  The language chosen for the March 19 memorandum 

"simply communicated that from our review of it, we don't really see any compelling reason to 

question the U.S. Attorney and the FBI."443  Carver said his purpose was "to share with the U.S. 

Attorney and officials up the chain in the Department what the Fraud Section thought of the RTC 

Referral."444   

Justice Department witnesses (including Carver) agreed they had never seen a 

memorandum denying a U.S. Attorney's recusal request and saying no question would be raised 

about a merits-related course of action by that official.445   

                                                 

442   Carver 7/6/95 GJ at 50-51. 
443   Id. at 65-66. 
444  Letter to Kenneth W. Starr, Esquire, Office of the Independent Counsel, from G. 

Allen Carver Jr., Fraud Section's Principal Deputy Chief, at 2 (July 17, 1995); see also Carver 
2/1/95 Int. at 3 (the "not question a decision" language was put in the March 19 Memorandum so 
that Kenney and Frazier would know the Fraud Section and the Criminal Division would not be 
critical if the case was declined); Carver 7/6/95 GJ at 63-64 (the language was for Frazier and 
Keeney to get an idea, if necessary, what the Fraud Section thought of the case). 

445  Carver 2/1/95 Int. at 3 (Carver doubted he ever put a similar statement in a 
Memorandum addressing a recusal request, but each recusal request is "one of a kind"); Frazier 
6/1/95 GJ at 94 (could not remember seeing similar language in memoranda dealing with recusal 
issues in other situations); Margolis 4/5/95 Int. at 3 (could not remember a situation where a 
recusal request was denied and then the Criminal Division was asked for an opinion on the 
merits); Keeney 4/7/95 Int. at 4 (could not remember ever seeing a combination of a recusal 
denial and an opinion on the merits of the related case); Urgenson 6/1/95 GJ at 34-35 ("not 
normal" for DOJ to communicate its opinion on a case assigned to a United States Attorney, but 
explaining that this was "not a normal case");  
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5. The Transmission of the March 19 Memo. 

Carver's memo, which was post dated to March 19, was sent to and received on March 2 

by Larry Urgenson, Acting Deputy Assistant Attorney General for the Criminal Division.446   

Urgenson recalled signing and approving the memo for Keeney.447  Keeney knew about 

the March 19 memorandum and recusal package, and said Urgenson probably discussed it with 

him.448  Keeney may have seen the March 19 memorandum after it was sent out of the Criminal 

Division.449   

Urgenson could not explain the delay between March 2 (when the memo was delivered to 

his office) and March 19 (the date it left).450  He did not remember having any meetings or 

discussions with anyone about the memo between March 2 and March 19.451  He thought he may 

have reviewed the package and put it aside to examine more closely later.452  Urgenson suggested 

                                                 

446  Urgenson 3/29/95 Int. at 1, 3; see Correspondence Tracking System Status/Actions, 
Record Update (June 2, 1994) (Doc. No. 014577) (Criminal Division correspondence tracking 
sheet indicating receipt by Urgenson on March 2, 1993); (Doc. No. 017491) (copy of Memo to 
Douglas N. Frazier, Associate Deputy Attorney General, from John C. Keeney, Acting Assistant 
Attorney General (Mar. 19, 1993) (showing Urgenson's last name typed on lower left hand corner 
of document); Carver 7/6/95 GJ at 45, 83. 

447  Urgenson 3/27/95 Int. at 3; see also Keeney 4/7/95 Int. at 3 (not unusual for Urgenson 
to sign on his behalf). 

448   Keeney 4/7/95 Int. at 3.  Urgenson did not remember discussing the contents of the 
March 19 memorandum with Keeney.  Urgenson 6/1/95 GJ at 43. 

449   Keeney 4/7/95 Int. at 3.  On the MacDougall memorandum, Keeney had no specific 
recollection of having seen it, but he "assume[d]" he read it.  Keeney 7/6/95 GJ at 14. 

450   Urgenson 3/27/95 Int. at 3; Urgenson 6/1/95 GJ at 26. 
451  Urgenson 3/27/95 Int. at 3. 
452   Id. 
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the gap was due to the transition between administrations, which left only a few people to run the 

Criminal Division.453 

Urgenson thought that he put the memo in the Deputy Attorney General's out box.454  He 

did not remember discussing the matter with Frazier; nor could he say for sure whether Frazier 

received the March 19 memorandum455 The evidence shows Frazier did not receive it until June 

1993, three months after it had been signed out of the Criminal Division by Urgenson.456   

The Criminal Division's correspondence tracking system showed the March 19 memo 

was sent to the Executive Secretariat on March 19.  The Executive Secretariat tracking sheet 

indicated it did not receive the March 19 memo; it was not sent to Frazier in the Deputy Attorney 

General's office.457  Remarks on the Executive Secretariat's tracking sheet showed that efforts 

were made to obtain a copy of the March 19, 1993 memo without success and the matter finally 

was closed out on August 17, 1994, with a notation that a copy of the March 19, 1993 memo was 

not available.458 

Around June 23, 1993, Frazier finally learned that a decision on the Banks recusal letter 

                                                 

453 Id. 
454  Id. at 5. 
455  Id. at  3, 5. 
456  Frazier 6/1/95 GJ at 71-72. 
457  Plavchan 3/20/95 Int. at 3; Correspondence Tracking System Status/Actions, Record 

Update (June 2, 1994) (Doc. No. 014577); Department of Justice Executive Secretariat History 
Data Sheet, from Anthony Moscato, Director, EOUSA to Acting AG through Frazier Acting 
Deputy Attorney General (Feb. 17, 1993) (Doc. No. 017456); Chiarizia 3/22/95 Int. at  2. 

458  Plavchan 3/20/95 Int. at 3. 
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was still outstanding when the EOUSA, acting in response to a C-0004 status inquiry from the 

RTC, contacted him to find out what decision had been made on the recusal request.459 

D. The David Hale Matter Revived Little Rock's Interest in Madison Guaranty, 
and DOJ Sent the Referral Back to USAO-EDAR. 
 
1. Brief Background. 

The FBI Little Rock field office did not investigate Madison Guaranty until the end of 

April or early May 1993, when it received an auxiliary office lead in a wire fraud case from the 

FBI in Newark.460  As a result, FBI-Little Rock opened a new fraud investigation targeting Little 

Rock Municipal Court Judge David Hale and Capital Management Services ("CMS"), Hale's 

Small Business Investment Company ("SBIC").461  Around May 24 or 25, 1993, FBI-Little Rock 

received a referral from the SBA's Inspector General, indicating that audits of CMS raised 

questions about delinquent loans at the company.462  One of the delinquent loans was CMS's 

$300,000 loan to Susan McDougal, d/b/a Master Marketing.  The pursuit of the Hale/CMS 

matter, which included the July 21, 1993 execution of a search warrant directed at Hale and his 

businesses, turned up information establishing a connection between CMS and Madison 

                                                 

459  Memo from Deborah C. Westbrook, Legal Counsel to Douglas N. Frazier, Associate 
Deputy Attorney General, ref. Conversation of June 7 (June 8, 1993) (Doc. No. 006675); Frazier 
6/1/95 GJ at 64-65, 70-74, 84-86; Henneman 1/31/95 Int. at 2-3. 

460  Irons 2/14/95 Int. at 6; Irons 5/21/96 GJ at 50-51. 
461   Irons 2/14/95 Int. at 6. 
462   Irons 5/21/95 GJ at 52-55. 
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Guaranty.463  On August 20, 1993, FBI-Little Rock opened a bank fraud investigation targeting 

Madison Guaranty.464 

2. The RTC Asked USAO-EDAR about the Status of C-0004. 

On May 4, 1993, RTC Criminal Investigator Jean Lewis wrote to Richard M. Pence, the 

Interim U.S. Attorney in Little Rock, requesting written advice about where the referral stood.465  

Pence spoke to an assistant in his office, Fletcher Jackson.466  Jackson confirmed what Pence 

already knew:  The matter had been sent to DOJ, and Banks had suspected there was a possible 

political motivation behind the referral.467  He also found the "file" in the office safe, and read 

Banks's prior correspondence, including the January 27, 1993 recusal letter.468   

By letter dated May 10, 1993, Pence responded to the RTC.469  His letter discussed the 

allegations of inappropriate political motivation that had been levied against the USAO-EDAR 

                                                 

463  Irons 2/14/95 Int. at 6; Irons 5/21/96 GJ at 59-60. 
464  Irons 2/14/95 Int. at 6-7. 
465  Letter to The Honorable Richard M. Pence from L. Jean Lewis, Criminal Investigator, 

(May 4, 1994) (Doc. No. 007062); Pence 5/9/95 Int. at 2; Pence 6/29/95 GJ at 6-7. 
466  Jackson evidently had known about C-0004 since October 1992, when Banks called 

Jackson into Banks's office and had him review the referral.  Jackson 5/9/95 Int. at 1.  Banks said 
he did not intend to assign the matter to Jackson; he simply asked the latter a statute of 
limitations question and what Jackson thought about the referral.  Id. at 1-2.  Jackson thought the 
matter involved an in-house check-kiting scheme the RTC had not fully run down to determine if 
Madison Guaranty had  suffered a loss.  Id.  Jackson understood he was not to talk about the 
referral with others.  Id. at 2. 

467  Pence 5/9/95 Int. at 2. 
468  Pence 6/29/95 GJ at 6-7. 
469  Id. at 7, 9-10. 
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because of the first McDougal matter, and that Banks had determined the USAO-EDAR had a 

"conflict of interest" on a "second" investigation from the referral.470  Pence said the referral had 

been sent to the EOUSA at Main Justice, and that he had not received a response.471  

Consequently, Pence did not know the referral's status.472  He told the RTC to contact the 

EOUSA directly.473 

3. The RTC Contacted the EOUSA. 

After receiving Pence's May 10, 1993 letter, the RTC Criminal Investigator Jean Lewis 

called EOUSA to find out what had happened with C-0004.474  Lewis first called Henneman on 

May 19, 1993.475  Henneman embarked on a weeks-long search for the Banks recusal request and 

referral, leading her to express frustration to Lewis about the difficulty she encountered finding 

the material.476  

There is evidence that at some point before June 7, 1993, the recusal package was located 

                                                 

470  Letter from Richard M. Pence, Jr., United States Attorney to Ms. L. Jean Lewis, 
Criminal Investigator (May 10, 1993).  

471  Id. 
472  Id. 
473  Id. 
474  Lewis 3/14/94 Fiske Int. at 2-3; see also Henneman 5/25/95 GJ at 30-51. 
475  Henneman 5/25/95 GJ at 30. 
476  See E-mail from Jean Lewis, Criminal Investigator, to L. Richard Iorio (May 26, 

1993); Henneman 5/25/95 GJ at 38-40. 
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in the Fraud Section by Audrey Word, a Supervisory Paralegal Specialist in that Section,477 

possibly received by EOUSA around June 2, 1993.478  Justice Legal Counsel Deborah Westbrook 

sent a short note to Frazier on June 8: 

Pursuant to our conversation of June 7, 1993, attached is a memorandum dated 
March 19, 1993, regarding the recusal of the U.S. Attorney's Office for the 
Eastern District of Arkansas on a Resolution Trust Corporation referral.  Please 
advise this office of your decision regarding this matter.479 

 
By this point Deputy Attorney General Philip Heymann had been appointed by the new 

administration.480  One of his Associate Deputies was David Margolis.481  Margolis worked on 

criminal matters, so Frazier referred Westbrook's June 8 note to him482  Margolis asked for a 

briefing,483 and Frazier and Margolis met.484  Frazier had not yet read the February 23 

                                                 

477  Id.  Word said she could not find any information about the referral in her computer 
system.  Word 1/26/95 Int. at 1.  Henneman testified the statement in Lewis's e-mail that Word 
located the referral in the Fraud Section, was correct.  Henneman 5/25/95 GJ at 41-42.  That e-
mail also said Word claimed the individual assigned to the referral "'didn't want to deal with it,' 
so she sent the [R]eferral and all pertinent info back to Donna Henneman for further disposition." 
 E-mail from Jean Lewis, Criminal Investigator, to L. Richard Iorio (June 8, 1993).  Word said 
she "definitely" did not say that anyone "didn't want to deal" with the referral.  Word 1/26/95 Int. 
at 2.  

478  Henneman 5/25/95 GJ at 43-44. 
479   Note to Douglas N. Frazier, Associate Deputy Attorney General to Deborah C. 

Westbrook, Legal Counsel (June 8, 1993) (Doc. No. 006675); Westbrook 6/22/95 GJ at 28; 
Henneman 5/25/95 GJ at 42-46; Frazier 6/1/95 GJ at 64-65. 

480  Heymann 5/30/95 Int at 1. 
481   Margolis 8/23/95 Int. at 1. 
482   Note to Douglas N. Frazier, Associate Deputy Attorney General to Deborah C. 

Westbrook, Legal Counsel (June 8, 1993) (Doc. No. 006675); Frazier 6/1/95 GJ at 65. 
483  Frazier 6/1/95 GJ at 65; see Note to Douglas N. Frazier, Associate Deputy Attorney 

General to Deborah C. Westbrook, Legal Counsel (June 8, 1993) (Doc. No. 006675). 
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MacDougall memorandum, so he flipped to the memo's recommendation section without reading 

the entire memorandum.485  Frazier noted the Criminal Division's opinion that "there really isn't a 

case,"486 but cautioned the matter was not so simple because of the March 19, 1993 Keeney 

memorandum.487  That memo said the Criminal Division would "acquiesce" or "wouldn't object" 

if the investigation was declined, which was "not as strong" a statement.488   

Margolis agreed that recusal was not required and the matter probably should be 

declined.489  He did not discuss recusal or the referral with anyone at USAO-EDAR.490  Margolis 

said Main Justice's decision on recusal was "somehow" communicated to the District; he did not 

remember preparing a transmittal letter to Little Rock to notify that office of DOJ's decision.491  It 

was possible that he told Frazier to prepare a transmittal letter, but Margolis was not sure.492  

Margolis told Frazier that the recusal package had been sitting around at Main Justice for some 

                                                                                                                                                             

484  Frazier 6/1/95 GJ at 67. 
485  Frazier did not read the MacDougall memorandum until his interview with the OIC.  

Frazier 6/1/95 GJ at 67. 
486  Id. at 66. 
487  Id. at 67. 
488  Id. at 68.  Frazier thinks a memo may have been prepared for USAO-EDAR, saying 

there did not appear to be a need for recusal if they were going to decline, and they could rely on 
the analysis done in the Fraud Section.  Id. at 69, 83.  He did not know if he ever saw such a 
memo signed, and he had no additional discussions with Margolis on the matter.  Id.  

489   Margolis 4/5/95 Int. at 2. 
490   Id. at 3. 
491   Id. 
492   Id. 
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time.493  Margolis thought the delay was caused by the change in administrations.494 

Around June 17 to 21, 1993, Frazier left Main Justice to serve as Interim U.S. Attorney 

for the Middle District of Florida.495  On June 23, 1993, the EOUSA still had not heard from 

Frazier,496 so Henneman contacted him in Florida and asked what decision had been made on 

Banks's recusal request.497  Frazier was surprised the EOUSA did not know the status because he 

knew "we had instituted some action" (a "memo or letter or something" had been prepared), 

though he did not know if it had left the Deputy's office.498  Frazier told Henneman that Justice 

denied the recusal because the Criminal Division had determined there was nothing to 

investigate.499  Henneman noted on a copy of Westbrook's June 8 note:  "Per Doug[,] 6/23[,] sent 

back to district for decision.  Crim[inal Divsion] suggested declination."500  That same day, 

Henneman told the RTC the matter had been sent back to Little Rock and Justice found no basis 

for recusal.501 

                                                 

493   Id. at 2. 
494   Id.  This was echoed by other DOJ witnesses.  See, e.g., Keeney 4/7/95 Int. at 3-4. 
495  Frazier 3/24/95 Int. at 1; Frazier 6/1/95 GJ at 84. 
496  Frazier 3/24/95 GJ at 84-85. 
497   Henneman 5/25/95 GJ at 47-48; Frazier 6/1/95 GJ at 84-85. 
498   Frazier 6/1/95 GJ at 84-85. 
499   Id. at 84. 
500   Note from Douglas N. Fraizer, Associate Deputy Attorney General to Deborah C. 

Westbrook, Legal Counsel (June 8, 1993) (Doc. No. 006675); Henneman 5/25/95 GJ at 49; 
Frazier 6/1/95 GJ at 84-85. 

501  E-Mail from Jean Lewis, Criminal Investigator to L. Richard Iorio (June 23, 1993); 
Henneman 5/25/95 GJ at 47-48. 
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E. Back to Little Rock:  The Declination of C-0004; the New Referrals and Casey's 
Recusal. 
 
1. Pence and C-0004. 

Interim USA-EDAR Pence received a call from the EOUSA around July 1993 telling him 

Main Justice had considered the recusal request of the USAO-EDAR and the Criminal Division 

had determined the referral lacked merit.502  The EOUSA followed up on the call with a 

confirmation letter,503 enclosing a copy of the February 23 MacDougall memorandum.504  Pence 

spoke with Fletcher Jackson, who was working with the FBI in the investigation of Hale and 

CMS.505  Jackson told Pence there might be a connection between Hale and the referral.506  

Jackson recommended the transactions outlined in the referral be included in the Hale 

investigation.507  Pence agreed and assigned Jackson.508  A separate case was not opened on the 

                                                 

502  Pence 5/9/95 Int. at 2 (call was in July); Pence 5/12/95 GJ at 10.  Pence testified the 
call "could have been late May, could have been June.  I suppose even early July, I'm not sure."  
Pence 5/12/95 GJ at 10.  Pence recalled not knowing what to do with it at first.  Pence 5/12/95 
GJ at 13.  He believed he was told that it was up to the USAO-EDAR to make the final decision 
on C-0004, but at the same time he was told the Criminal Division did not think the referral set 
out a federal criminal offense.  Pence 5/9/95 Int. at 2-3. 

503   Pence 5/9/95 Int. at 3; Pence 5/12/95 GJ at 10-11; see also, Memo from John C. 
Keeney, Acting Assistant Attorney General, to Douglas N. Frazier, Associate Deputy Attorney 
General, re: Recusal by the U.S. Attorney's Office for the Eastern District of Arkansas on a 
Resolution Trust Corporation Referral (Mar. 19, 1993) (Doc. No. 017491). 

504  Pence 5/9/95 Int. at 3; Pence 5/12/95 GJ at 12. 
505   Jackson 5/9/95 Int. at 5. 
506  Pence 5/9/95 Int. at 3; Pence 5/12/95 GJ at 13; Jackson 5/9/95 Int. at 2-3. 
507  Pence 5/12/95 GJ at 13-14; Jackson 5/9/95 Int. at 3. 
508   Pence 5/9/95 Int. at 3.   
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referral, but Pence considered it open.509 

2. Paula Casey Was Appointed USA-EDAR. 

President Clinton appointed Paula Casey as the U.S. Attorney in Little Rock, starting 

August 16, 1993.510  Arkansas Senator Dale Bumpers asked Casey if she wanted the job.511  She 

told him she did.512  Casey did not discuss her interest in the job with the Clintons before her 

appointment.513  Casey felt that if one person responsible for her appointment, it was Senator 

Bumpers and not the Clintons.514  To her knowledge, President Clinton's role was limited to 

approving the names submitted to him.515 

                                                 

509   Id. at 4; Pence 5/12/95 GJ at 15.  Pence said he never reviewed C-0004.  Pence 5/9/95 
Int. at 4.  He did not remember Jackson ever updating him on whether a connection existed 
between the Hale/CMS matter and the McDougal/Madison Guaranty transactions set out in C-
0004.  Pence 5/9/95 Int. at 4.  Up until the arrival of Paula Casey, President Clinton's 
appointment to the post of U.S. Attorney in Little Rock, Pence did not know of any new 
developments relevant to the potential connection between the Hale and Madison Guaranty 
matters, and the possible involvement of the Clintons.  Pence 5/9/95 Int. at 4-5. 

510   Casey 5/10/95 Int. at 1.  Casey first met the Clintons in 1976 when she was a law 
school student at the University of Arkansas and the Clintons were professors at the school.  
Casey 5/10/95 Int. at 2.  She helped with various jobs on Mr. Clinton's gubernatorial campaigns 
throughout the 1980s.  Casey 5/10/95 Int. at 2.  Casey pointed out that until the late 1980s, the 
Governor of Arkansas stood for re-election every two years.  Casey 6/29/95 GJ at 8.  She 
contributed to most of his gubernatorial campaigns, and she contributed to his presidential 
campaign.  Id.  She saw the Clintons on social occasions while they were in Little Rock, 
attending functions at the Governor's mansion as a member of the Pulaski County Democratic 
Committee.  Id.  Governor Clinton appointed her to a juvenile justice commission.  Id. at 9. 

511 Casey 5/10/95 Int. at 1. 
512  Id. 
513   Id. 
514  Id. at 2. 
515  Casey 6/29/95 GJ at 10. 



 

 
 78 

3. Pence Told Casey about the Referral. 

On the Thursday night before she began, Casey spoke with Pence to let him know she 

would be starting on Monday.516  Pence told Casey about two or three matters pending in the 

office.517  Pence recalled there was a case involving the Clintons as witnesses, and that Banks had 

recused and sent the matter to the Justice Department.518  Pence said Main Justice had sent the 

matter back, but not before reviewing it and finding no basis for a criminal violation.519   

4. Casey Reviewed C-0004. 

Casey spent her first two or three weeks attending to various administrative matters, 

including the selection of her First Assistant.520  She met with each of the assistants and spoke 

with Jackson last.521  The two spoke about a number of matters assigned to Jackson, including the 

Hale matter.522  Jackson mentioned a prior referral from the RTC on Madison Guaranty, which 

had been forwarded to Washington, D.C.523 Jackson described the RTC referral as a "real hot 

potato" that had been closed.524  Jackson told her the Hale investigation could "reopen that can of 

                                                 

516   Id. at 12-13.  Pence recalled there may have been more than one phone conversation 
before his first meeting with Casey.  Pence 6/29/95 GJ at 18. 

517  Casey 6/29/95 GJ at 12-14; Pence 6/29/95 GJ at 18-19. 
518  Pence 6/29/95 GJ at 18-19. 
519  Id. at 19. 
520  Casey 6/29/95 GJ at 11-14; Casey 5/10/95 Int. at 3. 
521  Casey 6/29/95 GJ at 14. 
522  Id. at 14-15; Casey 5/10/95 Int. at 3. 
523  Casey 6/29/95 GJ at 15; Casey 5/10/95 Int. at 3. 
524  Casey 6/29/95 GJ at 15; Casey 5/10/95 Int. at 3. 
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worms."525  

Casey also learned from Jackson that the RTC was working on additional referrals on 

Madison Guaranty.526  Jackson said he expected them by the end of August.527 

Casey did not remember learning then that the 1992 Referral mentioned Tucker; her 

feeling then was that she would have to recuse from any investigation by her office involving 

Governor Tucker.528  She did not feel the same of the Clintons.529  She did remember Jackson 

telling her that the new referrals would deal with Tucker.530 

Jackson said he did not brief Casey on the Hale/Madison Guaranty investigations.531  

During a meeting, Assistant U.S. Attorney (AUSA) Michael Johnson (whom Casey designated 

First Assistant)532 asked all AUSAs for a list of significant cases.533  Jackson said he listed Hale, 

Tucker, and the Clintons, gave it to Johnson, and left.534 

                                                 

525  Casey 6/29/95 GJ at 15; Casey 5/10/95 Int. at 3. 
526  Casey 5/10/95 Int. at 3.  On October 8, 1993, the RTC transmitted nine additional 

Madison Guaranty-related referrals to the attention of Casey in Little Rock; see also Letter from 
Lee O. Ausen, RTC Supervisory Investigator to Honorable Paula Jean Casey, United States 
Attorney, Eastern District of Arkansas (Oct. 8, 1993) (Doc. No. 017692). 

527  Casey 6/29/95 GJ at 20. 
528  Casey 5/10/95 Int. at 4. 
529  Id. 
530  Casey 6/29/95 GJ at 20. 
531  Jackson 5/9/95 GJ at 6. 
532   Johnson 6/29/95 GJ at 4-5. 
533   Jackson 5/9/95 Int. at 6; Johnson 6/29/95 GJ at 18-19. 
534  Jackson 5/9/95 Int. at 6-7.  The evidence indicates that Jackson did write such a 

memorandum.  See Memo from Fletcher to Michael, "My significant cases are as follows"  (Sept. 
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Casey did not remember any particular discussion with Pence about C-0004 after joining 

the USAO-EDAR, but she felt that she must have at least discussed it with him in passing, 

because he had the referral sent to her.535  She read the referral, as well as the February 23 and 

March 19, 1993 MacDougall and Keeney memoranda.536  The Clintons, Tucker and Stephen A. 

Smith were listed as witnesses.537  In addition to knowing the Clintons and Governor Tucker, she 

also knew Smith.538  

Casey felt there was little merit to the referral.539  She relied heavily on the MacDougall 

memorandum; she did not review any of the referral's exhibits.540  Casey said she did not analyze 

the documents she had read because the matter was "finished" and there was nothing she needed 

                                                                                                                                                             

16, 1993).  It listed three matters, the first of which was "David Hale and Madison Guaranty, et 
al."  It did not specifically list Tucker or the Clintons.   

535  Casey 6/29/95 GJ at 15-16. 
536  Casey 5/10/95 Int. at 4; Casey 6/29/95 GJ at 16.  Although she was not entirely sure, 

Casey thought that she also saw Moscato's February 9, 1993 memorandum to Gerson about the 
recusal of USAO-EDAR.  Casey 6/29/95 GJ at 19.  She also saw Banks's October 16, 1992 and 
January 27, 1993 letters, although she was not sure that she saw them with her first review of the 
referral.  Id. at 18-19.  See Memo from Mark J. MacDougall, Trial Attorney to Gerald E. 
MacDowell, Chief, Fraud Section (Feb. 23, 1993) (Doc. Nos. GEM 000098-102); Memo from 
John C. Keeney, Acting Assistant Attorney General to Douglas N. Frazier, Associate Deputy 
Attorney General (Mar. 19, 1993) (Doc. No. GEM 000062). 

537  RTC Crim. Ref. No. C-0004 at 18 (Aug. 31, 1992). Casey was "sure" she read the list 
of witnesses.  Casey 6/29/95 GJ at 76. 

538   Casey 6/29/95 GJ at 40-41. 
539   Casey 5/10/95 Int. at 4. 
540   Casey 6/29/95 GJ at 18; Casey 5/10/95 Int. at 4-5.  Casey thought the exhibits were no 

longer in the USAO, but had been turned over to the FBI in Little Rock.  Casey 6/29/95 GJ at 18; 
Casey 5/10/95 Int. at 5. 
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to do.541 

5. Casey Met with Hale's Attorney. 

Casey became personally involved in the Hale investigation in late August 1993 when she 

received a telephone call from Hale's attorney, Randy Coleman.542  Coleman asked for a meeting, 

which occurred at Casey's office on September 7, 1993.543   

Coleman said Hale had information about people the USAO-EDAR would want to 

prosecute.544  In return, Hale wanted immunity or a misdemeanor plea.545  Casey said she was not 

willing to confer immunity on Hale regarding the ongoing SBA fraud investigation; she was 

willing to talk about a reduction of sentence; but because Hale was a public official, she would 

insist that he plead to at least one felony count.546  She said she offered to allow Hale to make a 

proffer, something that she recalled doing a number of times.547  She testified that Hale never 

took her up on that offer.548 

                                                 

541   Casey 6/29/95 GJ at 17; Casey 5/10/95 Int. at 4. 
542  Casey 5/10/95 Int. at 5. 
543   Id.; Casey 6/29/95 GJ at 21.  Jackson did not attend, but may have furnished Casey 

with information before her meeting with Coleman.  Casey 5/10/95 Int. at 6.  Johnson also did 
not attend.  Johnson 6/29/95 GJ at 21.  Pence also was not involved.  Pence 5/9/95 Int. at 6. 

544  Casey 5/10/95 Int. at 6. 
545   Id. 
546   Id. 
547   Casey 6/29/95 GJ at 24. 
548   Id.; Johnson 6/29/95 GJ at 34-35, 45-46. 
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Casey testified that Coleman said Hale would be willing to wear a wire.549  He may have 

made that offer during the September 7 meeting or at a later time.550  Casey said she was unable 

to evaluate that offer because she never received a proffer to determine whether Hale had any 

value as a potential "undercover" operative.551  The meeting lasted only five or ten minutes, with 

no resolution.552  No promises were made at this meeting, and Coleman never mentioned who 

Hale supposedly had useful information about.553  Casey nevertheless suspected Coleman was 

referring to President Clinton and Governor Tucker.554  

6. The Recusal Issue Surfaced in Correspondence with Coleman. 

On September 15, 1993, Coleman wrote Casey complaining about the status of the plea 

negotiations555 and suggested that she recuse herself from the Hale matter.556  Casey discussed the 

Coleman letter with Johnson, who was concerned.557  He felt there was no basis for Casey to 

recuse.558  Casey recalled that at some later point, either in a phone call or letter to Coleman, she 

                                                 

549  Casey 6/29/95 GJ at 25.   
550  Id. 
551  Id. 
552   Casey 5/10/95 Int. at 6. 
553   Id. 
554   Id. 
555  Johnson 6/29/95 GJ at 34. 
556   Casey 5/10/95 Int. at 6; Johnson 6/29/95 GJ at 34.   
557  Casey 5/10/95 Int. at 7. 
558  Id. 
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told him that Hale would have to make a proffer.559  Casey said Coleman never complied, and 

never provided any specifics or names to her office.560  She said Coleman only made vague 

allegations that "these people were just too big for [USAO-EDAR] to prosecute."561 

Casey and Johnson discussed a response to Coleman's letter, which was sent out 

September 16.562  The letter said Hale was making vague allegations about important people and 

was trying to talk the USAO-EDAR out of presenting his case for indictment in September.563  

The USAO was more than willing to listen to anything Hale had to say.564  Johnson testified there 

was a series of letters going back and forth between Coleman and the USAO between September 

15 and 20, 1993.565  In one of the letters, Coleman suggested that Casey recuse herself from the 

Hale matter.566   

Johnson believed Coleman was not dealing with the USAO in good faith and was 

attempting to manipulate the process.567  He never produced Hale for a proffer.568  Johnson's sense 

of Hale's bona fides was compounded by his (Johnson's) being contacted at about this time by 

                                                 

559  Id. 
560  Id. 
561 Id. 
562  Johnson 6/29/95 GJ at 34. 
563  Id. 
564  Id. 
565  Id. 
566  Id. at 35. 
567  Id. at 34-35. 
568  Id. at 34. 
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FBI-Little Rock; the Division's SAC told Johnson the Bureau had been contacted by reporter Jeff 

Gerth of the New York Times.569  Gerth said he had spoken with Hale and Coleman, who had 

given Gerth the detailed information that they told Gerth USAO-EDAR refused to hear.570  

Johnson believed that Hale's willingness to contact the press with information that he was 

unwilling to give to the USAO was evidence of bad faith.571 

7. Main Justice Learned of Hale's Allegations. 

Irvin Nathan, the Principal Associate Deputy Attorney General under Deputy Attorney 

General Phil Heymann, said that in the middle of September 1993, Gerth called.572  Gerth said 

there was a municipal judge in Arkansas named David Hale with a complaint against USAO-

EDAR.573  Gerth told him the judge's attorney had been negotiating with the local USAO about a 

Small Business Administration matter and was raising questions about the competence and 

connections of the U.S. Attorney.574  Gerth said the attorney did not believe the USAO should be 

handling the case.575 

Gerth additionally said Hale had information about Madison Guaranty, including the 

                                                 

569  Id. at 35. 
570   Id. 
571   Id. 
572  Nathan 4/4/95 Int. at 1-2. 
573  Id. at 2.  
574   Id. 
575  Id. 
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involvement of the Clintons and Arkansas Governor Tucker.576  Gerth said Hale wanted charges 

dropped in exchange for his cooperation.577 

Nathan believed Gerth when he said he had spoken with Hale and/or his attorney and the 

FBI.578  Nathan told Gerth that he knew nothing about the matter, but that he would check.579 

Nathan briefed Heymann about what he learned from Gerth.580  Heymann asked Nathan to 

get background information, which Nathan did by contacting the Fraud Section.581  He learned 

that an RTC criminal referral had been sent to the USAO-EDAR in the fall of 1992, and the 

USAO sent the matter to DOJ before the election.582  Nathan said he learned that DOJ 

communicated back to the District in March or April 1993.583 

Nathan saw copies of Casey's correspondence with Coleman.584  He thought Casey's 

position on plea negotiations was reasonable; he thought Coleman was not giving the District 

anything of substance, not that Casey was refusing to accept information.585   

                                                 

576   Id. 
577   Id. 
578   Id. 
579  Id. 
580   Id. at 2-3. 
581  Id. at 3. 
582  Id.  
583   Id. 
584  Id. at 5.  
585   Id. 
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Nathan spoke with Gerth a couple of times, but not with Coleman.586  Gerth raised Casey's 

recusal with Nathan, and Nathan responded he did not understand why Coleman had gone to the 

press and that Coleman should approach the Criminal Division at Main Justice if he thought 

Casey was a problem.587  Nathan nevertheless suggested to Keeney that he contact Casey to see if 

recusal was appropriate.588 

8. Keeney Urged Casey to Recuse.  

On September 20, 1993, Keeney called Casey and urged her to consider recusing herself 

from the Hale investigation.589  Casey said this telephone conversation was the first time she 

heard Hale's allegations about President Clinton; Keeney passed on to her what he had learned 

from Nathan.590  Keeney specifically said that Hale claimed he was involved in a meeting with 

President Clinton about fraudulent activities.591  Keeney expressed the opinion that such an 

allegation alone was enough to warrant Casey's recusal.592  Casey resisted recusal, telling Keeney 

there was no basis for it.593  She was upset because she thought he was basing his request on an 

                                                 

586  Id. 
587  Id. 
588   Nathan 6/13/95 GJ at 14. 
589   Keeney 7/6/95 GJ at 18; Casey 5/10/95 Int. at 7; Gangloff  3/29/95 Int. at 4-5. 
590   Casey 5/10/95 Int. at 7. 
591  Id. 
592  Id. at 7-8. 
593  Id. at 7. 



 

 
 87 

anonymous phone call.594  She told Keeney that she was waiting for additional facts from 

Coleman before making any decision and that Coleman was refusing to proffer.595   

Keeney agreed Casey seemed offended at the recusal suggestion.596  Keeney pointed out 

she was a Clinton appointee and Hale supposedly had information implicating President 

Clinton.597  Keeney did not think it appropriate that a President's appointee -- serving in his 

"hometown" -- should decide a matter involving that President.598 

Casey would not recuse at that point.599  She told Keeney there were insufficient facts to 

warrant that step.600  Casey felt that if additional facts were turned up about Governor Tucker or 

Smith, then she would have to recuse.601  She did not believe Keeney mentioned Governor 

Tucker's name, but thought she brought it up.602  She said it did cross her mind that the Hale 

investigation might be connected with Madison Guaranty and the allegations in RTC Referral C-

0004.603 

                                                 

594 Id. 
595  Id. 
596  Keeney 7/6/95 GJ at 18-19. 
597   Id. 
598   Id. at 19. 
599  Casey 5/10/95 Int. at 8. 
600   Id. 
601  Id. 
602   Id. 
603 Id. 
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Johnson advised Casey on the Hale recusal issue, and she relied on his advice.604  Johnson 

felt recusal would be a mistake and bad policy.605  His fear was that by capitulating to a recusal 

request regarding Hale, a precedent would be set so that if someone told the press that he had 

information that implicated the President, then the office would be held hostage all of President 

Clinton's term.606  Johnson believed the office should hold firm and insist that Hale make a 

proffer so the information could be evaluated and the need for recusal more intelligently 

addressed.607 

Casey told this Office that she knew she would recuse once she had information that 

would justify that step.608  If Hale had proffered information on President Clinton's and Governor 

Tucker's roles, then she would have recused.609  She refused to do so until those allegations were 

furnished.610  

On September 23, 1993, Hale was indicted.611  On the day of the indictment, an article 

about Hale's allegations in the Arkansas Democrat-Gazette summarized Hale's allegations about 

President Clinton and Governor Tucker and mentioned the failed negotiations with the USAO-

                                                 

604  Id. 
605   Johnson 6/29/95 GJ at 38. 
606  Id. 
607  Id. 
608   Casey 5/10/95 Int. at 9. 
609  Id. 
610  Id.; Casey 6/29/95 GJ at 33. 
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EDAR.612 

9. Casey's September 24 Meeting with FBI Little Rock Field Office. 

On September 24, 1993, Casey, Johnson, and Jackson of the USAO-EDAR met with 

Whitehead, Irons, and Reign and Hall of the FBI-Little Rock.613  Irons said the meeting was 

called to discuss problems the FBI was having with Jackson.614  

Irons provided Casey with a review of the FBI's ongoing investigation of Madison 

Guaranty.615  Irons said the stated purpose of his review was to assist Casey in thinking about 

                                                                                                                                                             

611   Indictment, United States v. Hale et at., No. LR-CR-93-147 (E.D. Ark. Sept. 23, 
1993); Casey 6/29/95 GJ at 42; Casey 5/10/95 Int. at 9. 

612   Jonathan Groves, Judge Expects to be Indicted in SBA Loans, Arkansas Democrat-
Gazette, Sept. 23, 1993, at 1A (Doc. No. 001151).  

613  Casey recalled the metting as taking place in late September.  Casey 6/29/95 GJ at 34; 
Casey 5/10/95 Int. at 9; Jackson 5/9/95 Int. at 9; Irons 5/21/96 GJ at 87-90; see also Facsimile 
sent from Paula J. Casey, United States Attorney, Easten District of Arkansas, to Carl Stern, 
Department of Justice Public Affairs Office (Mar. 30, 1994) (Doc. No. 018717). 

614   Irons 2/14/95 Int. at 10; Irons GJ 5/21/96 GJ at 87-88.  The FBI served a federal grand 
jury subpoena on the RTC in Kansas City for all the relevant records on Madison Guaranty and 
McDougal.  Id.  Irons thought that all Madison Guaranty records would be needed to conduct a 
thorough investigation.  Irons later learned that Jackson had spoken with the RTC and, without 
previous consultation with the FBI, agreed to significantly limit the scope of the subpoenas.  Id.  
Jackson did not believe it necessary to obtain the breadth of material Irons wanted.  Jackson 
5/9/95 Int. at 8.  The FBI was having problems getting all Madison Guaranty documents and 
records from the RTC.  Irons 2/14/95 Int. at 10; Jackson 5/9/95 Int. at 8.  Jackson said the RTC 
could not find certain records and there were copying problems.  Jackson told the RTC that if the 
records could not be obtained then, the agency could comply by the next grand jury.  Jackson 
5/19/95 Int. at 8-9.  Jackson did not believe the RTC was being intentionally difficult about 
record production.  Id. at 9. 

615   Irons 2/14/95 Int. at 10. 
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recusal.616  Irons expressed his opinion that Tucker and Smith were involved in criminal conduct 

and that if the investigation proceeded as expected, they would be charged with felonies.617  Irons 

said Casey told the group that she would have to recuse and her only remaining issue was the 

timing.618 

In addition to a discussion of the FBI's relationship with Jackson, there was a discussion 

of new RTC Madison Guaranty referrals that had not been received.619  Casey said she raised the 

issue of recusal because she had not done so before, saying that if there was an investigation or if 

there were referrals involving Governor Tucker or Smith, then she could not participate.620  Casey 

agreed Irons may have mentioned the names of Tucker and Smith, causing her to raise the recusal 

issue.621 

Casey said that she did not recuse on September 24.  She said the FBI was not then 

                                                 

616 Id. 
617   Irons 5/21/96 GJ at 89.    
618   Irons 2/14/95 Int. at 10. 
619   Casey 6/29/95 GJ at 35; Irons 5/21/96 GJ at 89. 
620  Casey 6/29/95 GJ at 35. 
621   Id. at 36.  On March 29, 1994, Casey wrote a memorandum to Carl Stern in DOJ's 

Public Affairs Office in which she said "I told the FBI (Don Whitehead, Steve Irons, Dave Reign, 
and Gretchen Hall), AUSA Fletcher Jackson, and FAUSA Michael Johnson that I could not 
participate in investigation or prosecution matters pertaining to the Clintons or Jim Guy Tucker.  
It was also necessary for me to recuse because of my acquaintance with Steve Smith.  That 
conversation took place sometime before October 1.  Judging from my calendar I believe it took 
place on the morning of September 24, 1993."  Memo from Paula Casey, United States Attorney, 
Eastern District of Arkansas to Carl Stern, Department of Justice, Public Affairs Office (Mar. 29, 
1994) (Doc. No. 018718).  
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investigating Tucker or Smith; it was only "trying" to do so.622  She did not think her position 

changed from the position she took with Keeney on September 20.623  According to Agent Irons, 

she said at that meeting, “I can't be any part of this and I am recused,” and “I'm not going to 

announce this publicly that I've recused.  But within the office, I'm putting everybody on notice 

that I don't want to hear anything about this.”624 

Johnson said he recalled that at the meeting the FBI probably mentioned specific names 

of people potentially involved in the Madison Guaranty matter.625  Johnson emphasized they were 

"dealing with the beginning of an investigation" as opposed to a "complete evaluation."626  He 

believed the recusal discussion on September 24 was "in the abstract" because at that point, they 

had nothing on which to base a judgment.627  Johnson said "it was adamantly clear from the 

beginning" that Casey would recuse if the investigation moved beyond the "allegation stage."628  

Johnson said at that point, they had no records or anything to base their judgment on, so recusal 

was premature and unwise.629  He advised Casey along those lines, and she followed his advice -- 

                                                 

622   Casey 6/29/95 GJ at 38-39. 
623   Id. at 41. 
624   Irons 5/21/96 GJ at 89-90. 
625  Johnson 6/29/95 GJ at 51. 
626   Id. 
627   Id. at 52. 
628 Id. 
629  Id. 



 

 
 92 

according to Johnson "maybe against her better instincts."630 

10. The New Referrals Reach Little Rock. 

On October 8, 1993, the RTC in Kansas City sent nine more criminal referrals involving 

Madison Guaranty to Paula Casey in Little Rock.631  Documentary evidence shows the referrals 

were sent via certified mail and received at FBI-Little Rock on October 12, 1993632 and at the 

USAO-EDAR on October 14, 1993.633 

Casey did not send an urgent report to DOJ about the new referrals; she did not then 

know the urgent report procedure existed.634  Cases were opened on the new referrals.635  The 

RTC notified the EOUSA about the new referrals by sending to Henneman copies of its 

transmittal letters to Little Rock, as well as summaries of the matters.636 

                                                 

630  Id. at 55-56. 
631   Letter from Lee O. Ausen, RTC Supervisory Investigator to Honorable Paula Jean 

Casey, United States Attorney, (Oct. 8, 1993) (Doc. No. 017692).  The RTC also sent copies of 
the nine new referrals to the FBI in Little Rock.  See Letter from L. Jean Lewis, Senior Criminal 
Investigator, to Donna Henneman, Ethics Program Manager (Oct. 13, 1993) (Doc. No. 066718).  

632  Nine Certified Mail Receipts addressed to Steve Irons, Supervisory FBI Agent and 
signed by B. Kell (Oct. 12, 1993) (Doc. Nos. P396620776, P396620777, P396620778, 
P396620779, P396620780, P396620781, P396620782, P396620783, P396620784). 

633  Nine Certified Mail Receipts addressed to Paula Casey, United States Attorney 
Arkansas and signed by Amanda Perkins (delivery date Oct. 14, 1993) (Doc. Nos. P396620767, 
P396620768, P137330501, P137330495, P137330496, P137330497, P396620773, P396620774, 
P137330500). 

634   Casey 6/29/95 GJ at 43. 
635   Johnson 6/29/95 GJ at 70. 
636  Letter from L. Jean Lewis, Senior Criminal Investigator to Donna Henneman, Ethics 

Program Manager (Oct. 13, 1993) (Doc. No. 006718).  
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11. Casey Declined C-0004. 

In late September 1993, Casey received a call from the EOUSA about referral C-0004.637  

Casey was told that RTC Investigator Jean Lewis was calling the EOUSA to find out the 

disposition of C-0004; the agency had not yet been told what had happened to it.638  According to 

Westbrook, she told Casey she needed to make a "prosecutive determination" on C-0004.639 

Casey testified that her best recollection was EOUSA asked her to write the RTC and tell 

them the referral had been declined.640  Casey is not sure the EOUSA used the term "declined."641 

 She thought EOUSA probably asked her to write Lewis so Lewis would stop calling.642 

Johnson said Casey told him about her call from EOUSA.643  He understood that she was 

asked to write a letter to the RTC explaining the status of C-0004; he did not know if the word 

"declined" was used.644  Johnson said that "everybody's" understanding -- and by that he meant 

Casey's, his, and the EOUSA's understanding -- was the matter had been declined by DOJ, 

                                                 

637  Casey 6/29/95 GJ at 44-45.  Casey was not sure about the date, but believed the call 
came in before her office moved from the courthouse; she placed it in the "last week of 
September."  Id. at 44-45.   

638   Id. at 45.  
639   Westbrook 6/22/95 GJ at 34. 
640  Casey 6/29/95 GJ at 46. 
641   Id. 
642   Id. at 47. 
643  Johnson 6/29/95 GJ at 60-62. 
644   Id. at 61. 
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because the Criminal Division had determined the referral had no prosecutive merit.645  He 

thought that because no one had told the RTC that was what Casey was being asked to do.646  

Any notion the EOUSA told Casey that she was to make a decision on the referral and notify the 

RTC accordingly was "definitely inconsistent" with Johnson's recollection.647 

Casey said that when Westbrook from EOUSA called, she was too busy to attend to the 

matter because she was in the middle of her office move.648  After the move, EOUSA called 

again, and Casey apologized for not having addressed the matter sooner.649  Casey reviewed C-

0004 again, probably looked at the MacDougall memorandum once more,650 and then drafted a 

letter to the RTC.651  Casey's October 27, 1993 letter to the RTC read: 

I am writing at the request of the Office of Legal Counsel, Executive 
Office for U.S. Attorneys of the U.S. Department of Justice to let you know the 
status of [C-0004]. 

 
As you know, this referral was reviewed by the Criminal Division of the 

U.S. Department of Justice at the request of the previous U.S. Attorney for the 

                                                 

645  Id. 
646  Id. at 61-62. 
647   Id. at 62. 
648   Casey 6/29/95 GJ at 47. 
649   Id.   
650  Id. 
651   Letter from Paula J. Casey, United States Attorney, Eastern District of Arkansas to L. 

Jean Lewis, Criminal Investigator (Oct. 21, 1993) (Doc. No. 007038); Casey 6/29/95 GJ at 47.  
Casey started the letter on October 21, but did not finish it until October 27.  A comparison of the 
two letters shows no substantive differences.  The changes to the final letter were merely 
formatting and punctuation.  Letter from Paula J. Casey, United States Attorney, Eastern District 
of Arkansas to L. Jean Lewis, Criminal Investigator (Oct. 27, 1993). 
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Eastern District of Arkansas.  The matter was concluded before I began working 
in this office, and I was unaware that you had not been told until I was contacted 
by the Office of Legal Counsel.  After receiving the call from Legal Counsel I 
reviewed the referral, and I concur with the opinion of the Department attorneys 
that there is insufficient information in the referral to sustain many of the 
allegations made by the investigators or to warrant the initiation of a criminal 
investigation. 

 
Although I am declining to take further substantive action on this referral, 

my decision does not foreclose future prosecutions about the matters covered by 
the referral or related matters in the event that my office and the FBI are given 
access to records or information indicating that prosecutable cases can be made.652 

 
Casey testified that she looked at the referral before drafting the letter.653  When asked 

why she did not recuse from C-0004 because it mentioned Tucker and Smith654 -- the people she 

identified in September 24 meeting as requiring recusal -- her response was that she would have 

if the matter had not been reviewed by the Justice Department.655  As she saw it, the referral dated 

back to September 1992; it had "made the rounds" of the Criminal Division and Fraud Section at 

Justice, and had been analyzed by someone knowledgeable about such matters.656  Casey said she 

also could have sent it back to Justice where "it could have circled the rounds for another year."657 

 Alternatively she could have sent it back to the RTC and told the agency the referral had been 

reviewed and found insufficient to proceed, with the proviso that if the RTC found anything else 

                                                 

652   Letter from Paula J. Casey, United States Attorney, Eastern District of Arkansas to L. 
Jean Lewis, Criminal Investigator (Oct. 27, 1993). 

653  Casey 6/29/95 GJ at 47. 
654   RTC Crim. Ref. No. C-0004 at 18 (Aug. 31, 1992) (Doc. No. 006660).  
655   Casey 6/29/95 GJ at 49. 
656  Id. 
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that might be relevant to C-0004, then USAO-EDAR would look at it again.658  She chose the 

latter course, regarding it as more a matter of taking care of final details than making a 

substantive decision whether to decline or accept the case.659  She pointed out that her letter said 

the "door was still open" to the RTC if it wished to submit anything more on C-0004.660  Casey 

did not remember consulting with anyone else -- Jackson, Johnson or the FBI in Little Rock -- 

about her letter.661   

Johnson said Casey showed him her draft letter to the RTC.662  He read the referral (but 

not its exhibits), and he noticed that the Clintons, Tucker and Smith were all mentioned.663  When 

asked why Casey rendered a decision on C-0004, in light of her remarks about recusal to the FBI 

on September 24, Johnson said Casey had not made the decision being communicated in the 

letter.664  She merely "communicated to the RTC our understanding that a decision had been 

previously made about it."665  He did not review any documents indicating that Main Justice had 

actually declined or rendered an opinion on the referral; he had gotten his sense 

                                                                                                                                                             

657  Id. 
658   Id. at 49-50. 
659   Id. at 50. 
660   Id. at 52. 
661  Id. at 50.   
662   Johnson 6/29/95 GJ at 58. 
663   Id. at 62-64. 
664  Id. at 62-65. 
665   Id. at 64-65. 
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"[s]omewhere."666  Johnson said the only person concerned about C-0004 was Lewis.667  The FBI 

was not; Jackson was not.668  Johnson was not impressed with the referral; he felt that it was 

filled with "reckless speculation," and he was more concerned with moving forward on the 

"much more focused" independent investigation the FBI was conducting of Madison Guaranty.669 

 He saw the October 27 letter to the RTC as "housekeeping."670  The nine new referrals had come 

in before the October 27 letter was drafted and sent out,671 and Johnson saw a lot of overlap 

between their allegations, and the matter that had been in the first referral.672  Johnson said telling 

the RTC that USAO-EDAR was not going to act on C-0004 was of "no consequence," in light of 

the new referrals.673 

By letter dated November 1, 1993, Lewis responded to Casey's October 27 letter; the 

RTC interpreted it as a "formal declination" of C-0004.674  The letter asked Casey to send the 

                                                 

666   Id. at 66. 
667  Id. 
668  Id. 
669   Id. at 66-67. 
670  Id. at 67. 
671  Id. at 70. 
672  Id. 
673   Id.  Johnson testified that with all the other things going on, the referral and the letter 

to the RTC were "the least significant things that I can think of that touched upon this matter."  
Id. at 73. 

674  Letter from L. Jean Lewis, RTC Senior Criminal Investigator to The Honorable Paula 
J. Casey, United States Attorney, Eastern District of Arkansas (Nov. 1, 1993).  
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RTC any "documents . . . relative to the conclusion of this matter."675  Casey did not respond to 

Lewis's letter.  Casey testified that by that point, it was "abundantly clear" that Lewis was leaking 

information to the press.676  Casey was trying to deal with C-0004 as a "substantive" matter, and 

she felt that Lewis was trying to deal with it as a "political" matter.677  Casey felt the best way to 

deal with Lewis was to stop sending her any information.678 

12. Casey Recused Herself from the New Referrals. 

Casey claimed that when the new referrals came in she began to think about what 

arrangements ought to be made for her recusal.679  One possibility was that she would recuse, but 

not her office.680  That would mean that Johnson, as First Assistant, would become the U.S. 

Attorney on the referrals.681  Another possibility was the matters could be sent to Justice.682  Casey 

was concerned about the former possibility because it would mean turning over what could 

become the office's biggest investigation to someone else; it could have led to difficulties if, for 

example, Johnson said he needed a great deal of staff.683  Casey would not have been in a position 

                                                 

675  Id. 
676  Casey 6/29/95 GJ at 78. 
677  Id. 
678   Id. 
679   Id. at 54. 
680  Id. 
681  Id. 
682  Id. at 54. 
683  Id. at 55. 
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to question him.684  

The matter ultimately was resolved by the intercession of Main Justice on November 3, 

1993.  Casey recalled that she had to attend an orientation session for new U.S. Attorneys in 

Annapolis, Maryland during the first week in November.685  She had planned to discuss recusal 

with someone at the meeting.686  Once in Annapolis, Casey received a message from Deputy 

Attorney General Heymann, who was calling from Washington, D.C.687  He wanted her to come 

to his office on Wednesday for a meeting,688 which she did.689 

Heymann testified that as the media started to raise more allegations about the 

Hale/Clinton connection, he became more and more uncomfortable with the relevant matters 

being handled by anyone who had a relationship with President Clinton.690  He arranged for her to 

come to a meeting at his office in Washington on November 3, 1993.691  During the meeting, 

Heymann said he wanted to move the Hale and Madison Guaranty matters out of her office 

                                                 

684  Johnson 6/29/95 GJ at 55. 
685  Casey 6/29/95 GJ at 55-56. 
686  Id. 
687  Id. at 56. 
688   Id. 
689  Id.  Although precise recollections vary about who participated in the meeting, the 

evidence shows that in addition to Casey and Heymann, it was attended by Nathan, Jo Ann 
Harris (then the Assistant Attorney General, Criminal Division), and Gangloff, Keeney, 
McDowell, Moscato, Urgenson.  Casey 5/10/95 Int. at 13; Heymann 4/6/95 Int. at 5; Nathan 
4/4/95 Int. at 6; Harris 5/5/95 Int. at 3; Gangloff 3/29/95 Int. at 6; Keeney 4/7/95 Int. at 5-6; 
Moscato 1/18/95  Int. at 7-8; Urgenson 3/27/95 Int. at 6. 

690   Heymann 6/13/95 GJ at 21-22. 
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because her relationships with President Clinton and Governor Tucker were too close.692  He 

wanted it moved to the Criminal Division in Washington.693  Casey said she wanted to keep the 

Hale case, because it was so far along.694  The prosecutors in the room said that would not work -- 

the whole "bundle," including the Hale case, had to be transferred.695  Heymann did not remember 

Casey talking about a group of nine new referrals just received in her office, but he did have a 

vague memory they were talking about "a lot of different cases," particularly since Casey wanted 

to keep the Hale matter and get rid of the others.696  He also did not remember if he knew at the 

November 3 meeting that Casey already had declined C-0004.697  He remembered that coming up, 

but he could not remember whether it was before or after his meeting with Casey.698 

Nathan recalled that Casey was not happy to be at the meeting and believed the recusal 

discussion was a personal attack on her.699  Casey said her office had done a lot of work on the 

Hale case, and she and her office were acting responsibly.700  He recalled there was a discussion 

of specific allegations about Tucker and Casey's possible business and social connections with 

                                                                                                                                                             

691   Heymann 4/6/95 Int. at 5. 
692  Heymann 6/13/95 GJ at 22. 
693   Id. 
694   Id. at 26. 
695   Id. at 26-27. 
696  Id. at 27. 
697  Id. 
698   Id. at 28.     
699   Nathan 4/4/95 Int. at 6. 
700   Id. at 6-7. 
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him.701  Heymann said he thought Casey should recuse.702  Nathan recalled a discussion about 

whether responsibilities on the Hale case could be split between the USAO-EDAR and Main 

Justice as well as input from the Criminal Division that it should handle the entire matter.703  

Nathan did not remember a discussion about the new referrals during this meeting.  He also said 

he did not know the substance of Casey's October 27 letter then.704 

Jo Ann Harris, Assistant Attorney General for the Criminal Division, recalled the Deputy 

Attorney General's office wanted to get everything on the table, though there was a strong feeling 

before the meeting that Casey should be recused.705  Casey strongly resisted recusal.706  Casey 

expressed the view that the USAO-EDAR could handle the Whitewater-related investigations 

professionally and with integrity.707  Harris recalled the Deputy Attorney General opted in favor 

of recusal because of the facts that Casey had been appointed by President Clinton, and that 

Casey's husband had prior involvement and association with both the President and Governor 

Tucker.708  Harris also recalled that at the November 3 meeting, an effort was made to summarize 

                                                 

701  Id. at 7. 
702  Id. 
703  Id. 
704  Id. 
705  Harris 5/5/95 Int. at 3.  
706  Id. 
707  Id. 
708  Id. 
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the different RTC referrals.709  To the best of her recollection, she did not then know of the 

existence of C-0004; she thought the first she heard of the first referral was after the Mackay 

team (the team assigned by Main Justice to succeed USAO-EDAR) went to Arkansas to take 

over the Whitewater matters.710  Even then, she believed that she first learned about it through 

newspaper accounts.711 

According to Joseph Gangloff, Principal Deputy Chief of the Public Integrity Section, his 

impression at the time of the November 3, 1993 meeting was that a decision had already been 

made at DOJ's highest levels to handle the Madison Guaranty and Hale matters, and the meeting 

was called with the specific purpose of having Casey recuse herself.712  Casey was given a chance 

to explain her position.713  She made the point that there was no evidence of any wrongdoing on 

President Clinton's part, her recusal would create the impression that something sinister was 

going on, and the President was involved. 714  Gangloff also recalled that someone made the point 

that it would be better for her to recuse herself than to be directed to do so by DOJ.715  Casey 

acquiesced and was given the opportunity to request recusal.716 

                                                 

709  Id. 
710  Id. at 4. 
711   Id. 
712  Gangloff 3/29/95 Int. at 6. 
713  Id. at 7. 
714  Id. 
715  Id. 
716   Id. 
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Anthony Moscato, Director of the EOUSA, recalled that Casey resisted recusal and 

Moscato supported her.717  Moscato thought she was honest and capable enough to handle the 

Madison Guaranty and Hale matters and did not have to recuse.718  Moscato recalled the nine new 

referrals had been received from the RTC before this meeting; he did not remember a specific 

discussion of their merits, but remembered that Casey did not think much of them.719  There was 

a discussion of the referrals -- perhaps not all of them, but more than one or two.720  Casey would 

summarize the one at hand, and then the group would move on.721  Moscato recalled the names of 

the Clintons and Tucker coming up.722  Heymann wanted Casey to recuse.723  Heymann did not 

direct Casey to recuse; however, it was clear the Department thought she should do so.724  After 

the meeting, Moscato thought Casey was angry and felt pushed.725  Casey thought she would have 

to recuse and did not think she should have to do so.726  Moscato felt that Casey's resistance to 

recusal was for purely honorable reasons.727 

                                                 

717  Moscato 1/18/95 Int. at 8.   
718  Id. 
719  Id. 
720  Id. 
721  Id. 
722  Id. 
723  Id. 
724  Id. 
725  Id. at 9. 
726  Id. 
727   Id. 
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Larry Urgenson, Acting Deputy Assistant Attorney General for the Criminal Division, 

expressed the view that Casey should recuse herself from all Whitewater-related matters.728  He 

remembered that Casey was concerned that her recusal would create the wrong impression and 

reflect in a negative manner on her reputation for objectivity and professionalism.729  She felt that 

her office could professionally and ethically handle most of the ongoing investigations.730  

Urgenson remembered that Casey felt she had to recuse herself from all matters involving 

Clinton campaign issues, but that she had no problem handling any of the Madison Guaranty or 

McDougal investigations.731  The decision was made that all pending investigations should be 

turned over to the Fraud Section.732 

For her part, Casey said by the time of the meeting, she had "pretty much" made up her 

mind to recuse, but she was concerned that recusal would create a problem for her with the other 

attorneys in her office and that they would be upset if she turned everything over to Justice.733  

She recalled the meeting participants were very concerned about the allegations relating to the 

Clintons.734  At the beginning of the meeting, Casey briefed the group on the details of the new 

                                                 

728  Urgenson 3/27/95 Int. at 6. 
729  Id. 
730  Id. 
731  Id. at 6-7. 
732   Id. at 7. 
733   Casey 5/10/95 Int. at 13. 
734  Id. 
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referrals.735  There was some discussion about splitting responsibilities between her office and the 

Fraud Section at Justice.736  Justice officials expressed as their major concern her recusal on 

matters involving the Clintons.737  Casey expressed her view that the Clintons were not 

responsible for her appointment as U.S. Attorney; rather, it was Senator Bumpers.738  She did 

resist recusal, but her primary reason for doing so was that she did not want to be perceived by 

her staff as giving away everything and not being capable of handling cases and problems that 

arose in her District.739 

On November 5, 1993, Casey wrote a recusal letter, requesting recusal of herself and her 

office.740  After the meeting, she returned to Annapolis to complete her orientation meeting. 741 

Once that was over, either on Thursday or Friday of that week, she went back to Washington for 

additional meetings.742  Casey wrote the letter while in Washington on the latter trip; she did not 

have the facilities to do it before then.743  She wrote a recusal letter and had her secretary in Little 

Rock type it and fax it to Casey in Washington.744  Casey then reviewed it, signed it, and hand 

                                                 

735   Id. 
736  Id. 
737  Id. 
738   Id. 
739  Id. at 13-14. 
740  Casey 6/29/95 GJ at 6, 66.  
741  Id. at 66. 
742  Id. 
743   Id. 
744  Casey 5/10/95 Int. at 14. 
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delivered it to Nathan's office on Friday.745  She returned to Little Rock on Friday night.746 

F. Back to Main Justice. 

The Mackay Team Took Over. 

Main Justice assigned three Fraud Section trial attorneys to take over the Hale/Madison 

Guaranty matters:  Donald Mackay, Jim Nixon, and Dwight Bostwick.747  Mackay made his first 

trip to Little Rock on November 8, 1993.748  Before the trip, he was given summaries of the nine 

new Madison Guaranty referrals from someone in the EOUSA.749  At that time, he was told 

nothing about the C-0004 referral.750  He believed that he first learned about C-0004 during his 

first trip to Little Rock.751  Casey told him there was a letter from Keeney or someone else within 

the Criminal Division, stating there was no reason for a recusal of USAO-EDAR and the 

Division would not have a problem if the District decided to take no additional action concerning 

                                                 

745  Id. 
746  Id.  It should be noted that at just about the same time Casey recused, Department of 

Justice official Webb Hubbell recused himself and his entire office on any pending matter 
"dealing with Madison Guaranty Savings and Loan or Mr. and Mrs. James McDougal."  Memo 
from Webb Hubbell, The Associate Attorney General to The Attorney General, Deputy Attorney 
General, Acting Assistant Attorney General, for Criminal Division (Nov. 3, 1993) (Doc. No. 
004778).   

747  Mackay 5/4/95 Int. at 1-3. 
748   Id.  Nixon and Bostwick did not accompany him on this trip.  Id. 
749  Id. at 5. 
750   Id. 
751  Id. 
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the referral.752  Mackay recalled being upset that no one had previously told him about C-0004, 

but he did not make an issue out of that fact.753  He recalled that he got a copy of the first Referral 

from the FBI in Little Rock.754  He looked it over and remembered thinking to himself that C-

0004 ought to be reopened for two reasons.755  First, in his mind, there was sufficient information 

in it to warrant additional investigation.756  Second, its open status would make it unavailable for 

media publication.757  The Mackay team reopened C-0004.758 

During Mackay's first trip to Little Rock, Casey introduced him to Jackson, who Mackay 

learned was the only person in the USAO-EDAR with institutional knowledge about the 

investigations.759  Mackay asked for the case file involving the first prosecution of McDougal; 

Jackson said he threw the file away when the USAO moved its office.760  Mackay later 

reconstructed the file from FBI records.761  Mackay also asked for the entire Hale file; the only 

thing of substance in it was the indictment.762   

                                                 

752  Id. at 5-6. 
753  Id. at 6. 
754   Mackay 6/27/95 GJ at 18. 
755  Id. 
756  Id. 
757  Id. 
758   Id. 
759  Mackay 5/4/95 Int. at 6. 
760   Id. 
761  Id. 
762   Id. at 6-7. 
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Mackay stayed overnight during his first trip to Little Rock; on the second day of his visit, 

he met with Whitehead, Irons, and Reign of the FBI.763  It was either at this time or at a later date 

that Irons told Mackay about problems the FBI had had with the USAO, and in particular with 

Jackson, among others.764  Nixon also spoke about problems the Mackay team uncovered about 

how Jackson handled the Hale investigation.765   

One of the issues the Mackay team and the Little Rock FBI had to deal with was records 

production from the RTC.766  During November 1993, Mackay traveled to Kansas City to deal 

with the records problem.767  Ken Donohue, an RTC official from its headquarters in Washington, 

traveled with him.768  L. Richard Iorio, a field investigations officer in Kansas City, recalled 

meeting with Mackay and others during this visit.769  Iorio recalled that as an aside, he asked 

Mackay what he (Mackay) planned to do with C-0004.770  Mackay responded that he planned to 

take another look at it.771  Iorio recalled that he saw some kind of a note, which he believed may 

have been on a yellow "post-it" or on some other type of document, that said something to the 

                                                 

763  Id. at 7. 
764   Id. 
765   Nixon 5/1/95 Int. at 4. 
766   Mackay 5/4/95 Int. at 8. 
767  Id. at 9. 
768  Id.; Donohue 10/27/94 Int. at 1. 
769   Iorio 4/12/94 Int. at 8. 
770  Id. 
771  Id. 
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effect that "We'd appreciate it if this thing would go away."772  He did not know if the note was 

serious or not.773  Iorio did not remember Mackay saying anything to the effect that he was sent to 

make the matter go away.774 

Mackay denied telling anyone that DOJ wanted him to make C-0004 go away.775  Mackay 

vaguely recalled that Iorio told him that C-0004 had been declined, and Iorio questioned why the 

RTC should believe that DOJ would move on the nine new referrals.776  At that time, Mackay 

knew of the March 19, 1993 Keeney memorandum denying the request for recusal and stating the 

Criminal Division would not object to a declination of C-0004.777  Mackay said he probably told 

Iorio about the Criminal Division's statement.778 

The Mackay team took over and pursued the Hale plea negotiations.779  Casey's office had 

insisted that Hale plead to at least one felony count.  That stance had led to an impasse; Mackay 

wanted to rectify that situation, so he took a more flexible approach in subsequent negotiations.780 

 His feeling was that if Hale came in and furnished substantial, credible information, then he 

                                                 

772  Id. 
773  Id. 
774  Id. 
775   Mackay 5/4/95 Int. at 11. 
776   Id. 
777  Id. 
778  Id. 
779  Id. at 17. 
780  Id. 
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might agree to a misdemeanor plea.781 

Bostwick was responsible for readying the Hale case for trial, and he recalled their 

approach was open-minded.782  He wanted a proffer from Hale and did not want to close the door 

on negotiations.783  Hale never gave a proffer to the Mackay team,784 and he did not enter a plea 

until March 22, 1994, some two months after Robert Fiske became regulatory Independent 

Counsel.785 

On January 11, 1994, close to the end of the Mackay team's involvement in the 

Hale/Madison Guaranty matters, Mackay met with the FBI in Little Rock to discuss the issuance 

of a number of grand jury subpoenas.786  One of the entities discussed, as a potential recipient, 

was the Rose Law Firm.787  Shortly after the meeting, Mackay left for Washington, D.C. and the 

FBI in Little Rock started serving the subpoenas on January 11, 1994; the Rose Law Firm, and 

Rick Massey, an attorney at the firm, were served on January 13, 1994.788  Mackay told Irons to 

withdraw those subpoenas and not to proceed with two as yet unserved subpoenas on Betsey 

                                                 

781   Mackay 6/27/95 GJ at 52-53. 
782  Bostwick 5/2/95 Int. at 5. 
783  Id. at 4-5. 
784  Id. at 5. 
785  See Final Report of Robert B. Fiske Jr., Independent Counsel, In re: Madison 

Guaranty Savings and Loan Association at 32 (D.C. Cir. [Spec. Div.] Oct. 6, 1994)(under seal). 
786  Mackay 5/4/95 Int. at 12; Irons 2/14/95 Int. at 11-12; Hall 2/16/95 Int. at 7-8. 
787  Mackay 5/4/95 Int. at 12; Irons 2/14/95 Int. at 11-12; Hall 2/16/95 Int. at 8. 
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Wright and Seth Ward.789  

Mackay said he had discussed with Irons the need to obtain higher-level Justice approval 

before serving the relevant subpoenas.790  At the time of his interview with this Office, he could 

not say for sure whether he mentioned the need for approval during meetings with the FBI.791  

Even if he did express the need for approval, he was not sure the FBI understood that it was to 

hold off on service of the subpoena on the Rose Law Firm.792 

Irons recalled that at one point during the January 11 meeting, Mackay preferred to hold 

off on the Rose Law Firm, Massey, Wright, and Ward subpoenas.793  In hindsight, Irons felt there 

may have been a misunderstanding -- not as to the service of the relevant subpoenas, but as to 

                                                                                                                                                             

788  Irons 2/14/95 Int. at 12.  Between January 11 and 15, 1994, 29 grand jury subpoenas 
were served.  See id.; see also Memo from Irons, FBI Little Rock, AR, to SAC, Little Rock, 
containing a list of individuals and companies to be subpoenaed (Jan. 12, 1994).   

789  Irons 2/14/95 Int. at 11.  
790  Mackay 5/4/95 Int. at 12.  See United States Attorneys' Manual, Title 9 § 9-2.161(a) 

(Oct. 1, 1990) ("Policy with regard to the Issuance of Grand Jury or Trial subpoenas to Attorneys 
for Information Relating to the Representation of Clients"). 

791  Mackay 5/4/95 Int. at 13. 
792  Id. at 12.  Not long after the subpoenas were withdrawn, the media reported on 

alleged shredding of documents at the Rose Law Firm.  Id. at 14.  Mackay was of the view there 
was no nexus between the subpoena withdrawal and the shredding.  Id.  Regarding the subpoenas 
to Wright and Ward, Mackay said the Wright subpoena posed a potential problem and needed 
higher-level approval. Mackay 6/27/95 GJ at 67.  He had previously been criticized for his desire 
to obtain such records, but the procedure later was approved about the time the Attorney General 
said she would appoint a Special Counsel for the Hale/Madison Guaranty matters.  Mackay 
5/4/95 Int. at 13.  By the time of his grand jury appearance, Mackay did not remember standing 
down on the Ward subpoena, and could not think of why he would have done so.  Mackay 
6/27/95 GJ at 73-74. 

793  Irons 2/14/95 Int. at 11. 
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Irons's authority to determine the timing of service.794 

Hall also attended the January 11 meeting, and felt sure that Mackay approved the service 

of all the subpoenas on the list under discussion.795  She also recalled that when the subpoenas 

were ordered withdrawn, Irons told her that Mackay said he did not authorize the service; she 

was not sure why they were withdrawn, but heard from someone, possibly Irons, that Mackay felt 

he needed proper DOJ authorization for the relevant subpoenas.796 

Mackay testified that it was his decision alone to order withdrawal of the subpoenas.797  

No one tried to influence him or make any suggestions about that step, and he did not consult 

with anyone before ordering the withdrawal.798  He recalled running into Carver on the same day 

as the withdrawal, and he told Carver what he had done.799  Carver said something to the effect 

that he could have gotten the service ratified.800  As it was too late, Carver told Mackay to "let it 

go."801  Carver testified that because there were discussions under way for the appointment of a 

special counsel, he should have the freedom to choose what investigative paths to pursue 

                                                 

794   Id. 
795   Hall 2/16/95 Int. at 8. 
796   Id. 
797   Mackay 6/27/95 GJ at 73; Nixon 5/1/95 Int. at 8 (believed it was Mackay's decision to 

withdraw the subpoenas, and had no knowledge of the involvement of DOJ supervisors in the 
decision). 

798 Mackay 6/27/95 GJ at 73. 
799 Id. at 72-73. 
800  Id. at 73. 
801   Id.  
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"unfettered and unimpeded by what the Criminal Division might do."802�  The withdrawn 

subpoenas ultimately were served, in February 1994, with the approval of the newly-appointed 

regulatory Independent Counsel, Mr. Fiske.803 

IV. ANALYSIS 

The Department of Justice's consideration of the RTC's criminal referral C-0004 raised 

the question of whether anyone took any action with a corrupt intent to delay a full investigation 

by the Department of Justice of the allegations in the referral in violation of 18 U.S.C. § 1505.  

The relevant portion of 18 U.S.C. § 1505 provided: 

Whoever corruptly, or by threats or force, or by any threatening letter or 
communication influences, obstructs, or impedes or endeavors to influence, 
obstruct, or impede the due and proper administration of the law under which any 
pending proceeding is being had before any department or agency of the United 
States . . . shall be fined not more than $5,000 or imprisoned not more than five 
years, or both.  
  
The evidence was insufficient to prove beyond a reasonable doubt that anyone took any 

action in violation of 18 U.S.C. § 1505 to corruptly delay or impede the full investigation of the 

referral.804  

The evidence regarding the Little Rock U.S. Attorney's office's conduct following receipt 

of the referral would not support a conclusion that anyone corruptly delayed the investigation.  

                                                 

802  Carver 7/6/95 GJ at 103. 
803  Irons 2/14/95 Int. at 12. 
804 While these facts may also implicate 18 U.S.C. § 1503 (relating to obstruction of a 

grand jury proceeding), the Independent Counsel concluded that the evidence was insufficient to 
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Certain actions were inconsistent with ordinary procedures by the FBI in Little Rock and the U.S. 

Attorney's Office.  The FBI did not notify FBI Headquarters of receipt of the referral and did not 

open a "case" for investigation.  The U.S. Attorney's office also did not notify Main Justice of the 

receipt of the referral as a sensitive matter (because it mentioned the Clintons) or enter it into its 

own internal computer log.   

But the FBI in Little Rock had notified FBI headquarters on August 26, 1992, before 

receipt of the referral, of its expected contents, including the reference to the Clintons.  Also, the 

investigation in Little Rock appeared to be generally proceeding along a reasonable investigative 

path, given the timing of the referral and the involvement of the Clintons simply as potential 

witnesses.   

There was no evidence the U.S. Attorney's decision to conduct a limited investigation was 

improper.  The limited investigation authorized by the U.S. Attorney was ratified by officials at 

Main Justice, including the Assistant Attorney General for the Criminal Division, and by officials 

at FBI headquarters, once they were told of the history of allegations against Madison Guaranty 

and Jim McDougal and the limited nature of the involvement of the Clintons as witnesses. 

The Independent Counsel also concluded the evidence about the handling by officials at 

Main Justice of the referral following the election of President Clinton was insufficient to prove 

beyond a reasonable doubt that anyone obstructed justice in violation of 18 U.S.C. § 1505.  The 

                                                                                                                                                             

prove any corrupt intent to obstruct either an executive branch proceeding or a grand jury 
proceeding.    
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evidence about the analysis conducted by Mark MacDougall in the Fraud Section includes 

contradictory testimony on the scope of his assignment, the reason for the assignment to him, and 

the materials he was supposed to use in his analysis.  Such contradictory evidence simply does 

not support any inference that anyone obstructed justice. 

There was also no evidence that Paula Casey's resistance to recusal or Fletcher Jackson's 

handling of the referrals constituted obstruction of justice.  Department of Justice witnesses to 

Paula Casey's explanation for her reasons for not recusing testified that her decision was 

motivated by the merits.  Jackson's handling of the referrals, including his difficult relations with 

the FBI and the destruction or loss of records, although irregular, also were not improperly 

motivated.   

Similarly, although MacKay was criticized for withdrawing the subpoenas to the Rose 

Law Firm, there is no evidence the withdrawal of the subpoena was corruptly motivated to  

permit the destruction of records before a new subpoena could be issued.  MacKay's explanation 

of his decision to withdraw the subpoenas -- they required approval from senior officials -- was 

consistent with Department of Justice policy, and there is no evidence of any other improper 

motivation. 

V. SUMMARY CONCLUSION 

In sum, speculation about irregular conduct by various officials in the Department of 

Justice and the FBI was ultimately not substantiated but did raise serious questions that required 

substantial investigation in order to be resolved.  The handling of the referrals occurred in a 

highly politicized environment of the 1992 Presidential election campaign and the subsequent 
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transition to a new administration of a different political party.  Various officials were influenced 

by the election to handling the referrals in a manner that they might not have in the absence of the 

campaign.   

The transition also influenced the way the referral was handled.  Delays resulted from the 

lack of senior appointments to the new administration which also contributed to confusion about 

who should make a decision on the referral for the Department, as well as what that decision 

actually should be.  The delay and confusion ultimately undermined confidence in the proper 

handling of the referral, raising suspicions of obstruction of justice.  Whatever the reasonableness 

of these suspicions, the investigation found that they were entirely unsubstantiated by the 

evidence.  The matter is now closed. 

 


